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HYPALLAGMAOR THE DANGERS OF ROMANISTIC THINKING

José Luis Alonso

I. This paper discusses some documents relevathdaregistration of Aypallagmain the
bibliotheke enkteseomMy main point, though, does not concern so mueh documents
themselves as the way they were explained by sdimbeofounding fathers of Juristic
Papyrology. From their time to our own, part of tiiscussion on real securities keeps
turning around their « real effect », or even wheetthey were or not « real rights ». The
core of this paper is thus methodological : it aiasa reflection on the danger of using
Roman Law categories such as « real rights » eakaffects » for the law of the papyri.

[l. What hypallagmais was clarified by A.B. SchwatrzHe fully proved what also Rabel
had suspected, namely thahypallagmais not ahypothekgmortgage), not even a special
kind of hypothekebut a totally different type of security, in maagpects actually opposed
to the old hypothecary modellt may be worth restating the differences between
hypothekeandhypallagmé.

Hypallagmacontracts lack a forfeit : failure to pay is notoeigh to make the debtor’s
property fall to the creditor. This is confirmed by executive procedure : the hypothe-
cary creditor, becoming owner by forfeit, needsydnl requestupodsia from the praefect,
that is, the material possession of the pledge.hipallagmatic creditor instead needs first
to claim foréveyvpoacia : only through it does he acquires ownership, @mlgt then may he
start a second procedure fBadsio. This means that he needs to go through the very
same two-step procedure he would use if no secatigyl had been given.

What is then the point of aypallagma? What does the creditor acquire with it ? The
right answer is : nothing. The security here liesin anything the creditor acquires, but in
something the debtor renounces, i.e. his righgpake of the property. Evehypallagma
contains a non-alienation clause, by which the ateptomises not to sell or further mort-
gage the pledge until payment. But such a clausésts present ilhypothekai so that one
wonders why would any creditor chodsgpallagmaif hypothekegorovides the same with a
much easier executive procedure.

The reason is to be found in yet another significdifference : inhypallagma
contracts, the execution of the pledge is menticodg as part of the generapaéic, the
right of execution on the person and the rest eftiblongings of the debtor. In hypotheca-
tions, on the contrary, the creditor’s right is finad to the pledge : failure to pay turns the
creditor into an owner, and he cannot claim anglglse from the debtor. In other words,
the debtor’s liability is totally absorbed by tigpotheke this is the so-called « reine
Sachhaftung », purely « real » liability. For theditor, this means bearing the risk of the
hypothekébeing destroyed or damaged or successfully claipyesbmeone else (hence the
frequent clauses that address those rigk&yvoc- and BeBaimcic-clauses). Here, in my
opinion, lies the advantage ohgpallagma and possibly the reason for its invention : one
loses the forfeit ohypothekeand is thus forced to a more complex executiveguure,
but one keeps the general liability of the debidrich would disappear with laypotheké

lll. The documents | will consider pertain to thegistration of thehypallagmain the
bibliotheke enkteseoiThe registration was, as | have argued elsewlaekey element for
the effectiveness of thkypallagma securing non-alienation better than any of the- pr

Schwarz (1911).

Rabel (1909) 28-34 and 37-39 ; see already E§E8J147, n. 4.
See the summary provided by Mitteis (1912) 141-15

The idea is presented in full by Alonso (2008}24 and 49-50.

B W N P
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12 JOSE LUIS ALONSO

vious mechanisms devised for this purgose the second century AD, the/pallagma
starts being actually contracted « throughlii@iotheke», as many documents imply and
others prove directly, the two become so closely intertwined that tleipse of the
bibliothekein the fourth century AD seems to have broughtuatibe extinction of the
hypallagmaas well.

Of all the documents relevant for the registratainthe hypallagma | will consider
only the registration requests, and from this grooly those already known at the time of
Schwarz and Mitteis : it is precisely Mitteis’ eaplation of these texts that concerns us
here ; and those edited later (P.Vars. 10 Ill, &Krl8 and P.Wisc. Il 54) all belong to a
different model. They are not requests for regigiraof an already constitutelypal-
lagma buthypallagmatacontracted directly through theébliotheke

The first document to be considered is the wellvimd®.Lips. | 8 (= MChr. 210 ; Her-
mopolis, AD 220). It was edited by Mitteis himsatf 1906, under the title « Apographe
uber eine Hypothek ». The document is indee@@ographe(3 : anoypd(popa)), i.e. the
declaration of a right to theibliophylakes enktesepm this case to those of the Hermopo-
lite nome (1). This right, though, is nothgpothekebut ahypallagma(7-9 : d{koiov v
oAaEEY pot | ... kKMipov koto[i]kik@v | [(Gpovpdv) tpid]v). The notion of thehypal-
lagmaas something other than a simple typéyothekevas in fact introduced by Rabel,
Schwarz and Mitteis himself only some five yeatsina

The apographeis presented by Aurelius Tithoetion also calledaammon (in spite of
the lacuna in I. 2, see the subscription in |. f&)m Hermopolis, in AD 220/221 He
declares his right arising — according taliagrapheof the same year — from thwgypal-
lagmaof three arouras of catoecic land at the villag®loirai, as well as — according to
the samediagraphe— the right to recover with an interest rate of4dla capital of 840
drachmai, to be paid in the month of Thoth of thloiwing year. The debtor, who gives
her consent to thapographe(4 : pet’ evdoxncemwc Adpniioc Kodravy[ioc]) by means of
subscription is Aurelia Kollauchis, from the ville@f Moirai in the nomos of Kugai

Alonso (2008) 33-35 and 47-51. Leaving aside ra¢v@ubious mentions in Ptolemaic documents (see
Alonso 38—44), the history of thg/pallagmabegins for us with an large group of Alexandringgmchoreseis
published in BGU IV. In most of them, a mechanisntasbe found that seems to have been devised to
enforce the non-alienation clause : in order tos@né the debtor from selling or mortgaging the gledthe
title deeds that prove the debtor’s rights as ovarerkept by the creditor until full payment ; sdenso
(2008) 27-37. The otherwise mysterious néygallagmacould be explained precisely through this practice
Thehypallagmais mentioned as contractéd: tiic Bipriobnxnc in documents that span from the second to
the fourth century AD, from the Fayyum and from @yynchos : SB XII 10786 (= P.Tebt. 531 ; Tebtynis,
AD 133) ; P.Tebt. Il 389 (= MChr. 173 ; Tebtynis, AD 141) ; P.Tebt.Wall. 7 (= P.Tdbt440 = SB XVIII
13788 ; Tebtynis, mid-second cent. AD) ; SPP XX(A&inoite nome, AD 254) ; P.Erl. 76 (Oxyrhynchd¥,
cent. AD) ; also possibly SB XVI 13070 (Arsinoiteme, AD 187). Proven cases : P.Wisc. Il 54 (Argmoi
nome, AD 116) ; P.Kron. 18 (Tebtynis, AD 143) ; &%/ 10 Ill (Arsinoite nome, AD 156). These showtth
the expressiorbio. thic BBlobrikne has to be literally understood. Contrary to alevpously edited
hypallagmaregistration requests, P.Lips. | 8 (=Ghr. 210 ; Hermopolis, AD 220) and 9 (= Ghr. 211 ;
Hermopolis, AD 233), as well as P.Tebt. Il 318 (zQHr. 218 ; Tebtynis, AD 166), are not styled as
apographeor parathesisbut ashypomnema hypallages simplyhypallage and are to be thus considered as
the formalization of the contract bfpallagmaitself. See already Flore (1965) 125-127.

" The idea was suggested by Taubenschlag (1955)2276 see Alonso (2008) 47-48. On the end of the
bibliothekein the fourth century, Wolff (1978) 254—-255 ; Mseh (2002) 245-246.

For the so-called « archive of Tithoetion » (oarghive of Arethous », his wife, who will appear éur
second document, P. Lips. | 9), see also P. Fi#, U7a and b, 48, 58 ; P.Giss. | 33 ; P.Stradh, IV 280, V
392 and 393y, VIII 732 ; SB | 5671. See Montevedd®9i88) 256. The papyri cover a span from AD 186 ti
259.

The fact that, for a debtor residing in Moiran@®Kusai, and regarding a plot of land located #isoe, the
apographeis presented by the Hermopolitan creditor toliidiophylakesof the Hermopolite nome requires
no special explanation ; contrary to all commoruaggions about the way leypallagmais registered (see
below), theparathesiswould be made not in thielium of the debtor but in that of the creditor. In faitt
seems that Ano Kusai was already in AD 220 merebparchy of the Hermopolite nome ; at the late#AD
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The whole scheme was designed for a short duratibe following year, the debtor
was supposed to pay back the loan, and this seameed well secured, with laypal-
lagmaand also a collateral, Aurelius Castor, mentioitetine 6. And yet, thirteen years
later, the loan was still unpaid ; what is morepsising, no measures at all were taken
against the debtor or the collateral, no attemps made for the execution of tigpal-
lagmd®. This we know because we encounter the same kassineP.Lips. | 9 (= MChr.
211 ; AD 233). Aurelius Tithoetion, the loan gives,now dead, and in his testament — a
Roman testament, as is made clear in this documbri# instituted heirs are his three chil-
dren, Achilleus, Heron and Eudaimonis, who arestll underage. Acting through their
mother, Aurelia Aretous, they now submit again le ibliophylakesof Hermopolis an
apographefor the very same right, acquired as part of thdieritance, namely : the credit
arising from the loan itself and the right on thed undehypallagma Together with the
petition, they submit a copy of the testament anthe initial loandiagraphe the original
of which had already been deposited by their father

These documents were the first pieces of evidencdhie registration of thaypal-
lagma: that is, the first conclusive proof that to tregistrable rights mentioned in the
Edict of Mettius Rufus — namelgteseis hypothekaiand preferential rights of wives and
children -hypallagmatahad to be addéd

A third document was published by Grenfell and Hjust one year later, in 1907 :
P.Tebt. Il 318 (= MChr. 218 ; Tebtynis, AD 166). An unnamed creditor hasdmin AD
162 two loans, documented in two pubiomologiaj one jointly to the brothers Serenus
and Didymus for 560 drachmai, the other to the farralone for an unknown amount.
Each loan is secured by the declaration that a gfldéand is to be kept unalienated and
intact for the lender (8-9 and 14-1%povAdéetv pot dveEarhotpimto Kol GKaToypn-
pdticta). Since thehypallagmais nothing but a surrender of the right to alienaine
would expect to find this one also labeled asyaallagma; surprisingly, the document
seems to avoid the term (see below). The creditar,of fear that his right might escape
notice (18-20 {po]|[Bov]uévn 8[¢] un Adbo [kata] T0 €ic pe dikafov]), submits it for
parathesis(20-21 :¢mdid[m]w ic 0 ™[v] | [rapdBectv yev]écOar) in order that the land
may be registered in the class of property sulifeat claim (the editors’ suggestion for the
lacuna beforetfic t[d]éewc k[ato]yipwv). The document ends with the usual clause
explicitly safe-guarding the rights of third pa#tiesi ¢ @[dvelov £tép]o npochi[kolucar fi
npok[a]t[elcynuévon] dia] o PProgurakiov un Ecec[Bar] Eumddifo]v €x [thc|de Thic]
nlapladéceme dx[o]hovBwc oic moped[é]unv avi[iypld[poic] (22—24). Finally, we have the
signature of the secretary of the record officergistration : « I, NNgrammateushave
recorded %.

IV. One obvious singularity of the Tebtynis papyisishis mysterious reluctance to use the
termhypallagmafor a security that, as far as we can judge, Rastly the same content as
a hypallagma i.e. the surrender of the debtor’s right to disposethsd object. If we
compare the papyrus with P.Lips. | 8-10, it is adsking that the ternémoypdeopar,
which we find there, is avoided in P.Tebt. 1l 3T8is document does not present itself as
an apographe but merely as a request fparathesis It is tempting to connect those two
details, as Mitteis already did : « Denn Uberalg @s sich um Vertrdge handelt, welche

222, Moirai already belonged to the Hermopolite Bgnsee P.Flor Ill 382, 28&ri Mowp®v 10D peydhov

‘Ep[pomoiitov].

P.Lips. | 10 shows a similar case, still morec#firng : a loan given for ten months still unpaiteaimore than
sixty years.

1 On the Edict of Mettius Rufus, see P.Oxy. Il 287a7—36 (Oxyrhynchos, after AD 186) ; Wolff (19¥823—
224, with literature.

Forkataywpilo, see Preisigkal/Bs.v.
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nicht selbststandige Rechte, sondern blo3e Verfjgheschrankungen bei solchen
Rechten zum Gegenstand hatten, war eine eigenthplographeausgeschlossen — es
wurde ja kein dingliches Recht begriindet — und asinés Gesuch urparathesisam
Platze. Es ist moglich, dalR schon bei [P.Tebt3lB diese Auffassung zutrifft: hier
handelt es sich scheinbar nicht um ein dinglichesh® sondern um ein vertragsmalfiges
Veraulerungsverbot zur Sicherung einer FoérderungarZist diese Erklarung nicht
zweifelsfrei ; denn es kann dagegen gesagt werdefl, das VerédufRerungsverbot still-
schweigend die Bestellung eines Pfandrechts irfFdem eineshypallagmaenthielt : doch

ist formell einhypallagmanicht bestellt worden.*3»In short : there is formally nbypal-
lagma hence no real right, hence no place foapagraphebut only for aparathesis

V. The first objection that comes to mind was ologido Mitteis himself : &ypallagmais
nothing else but a surrender of power of alienatemthat one cannot see a reason for a
difference in the registration process dependingvbather the parties label it asgpal-
lagmaor not, even if one accepts that they avoid the e our document for some sub-
stantial reasoh

A yet more compelling objection arises, in my opmi from the following conside-
ration. Mitteis is here transferring to the re@sivn of securities the difference he has just
presented for the registration of ownership, betwaealefinitiveapographeand a provi-
sional parathesis: when the seller had no right to alienate (hawngendered this right
as a real security) or simply, when he was notstegéd, the buyer, specifying that he did
not yet submit thepographe asked for a merparathesis very often adding, as in our
P.Tebt. Il 318, that « if it be found that any atperson has ownership of or claims against
the property, no obstacle shall arise from thisstegtion ».

This opposition betweeapographeand parathesis however, understandable for the
registration of ownership, does not exist when gdea are concerned : the surrender of
the right to alienate is equally temporary, whetihés labeled as hypallagmaor not®. In
both cases it will disappear as soon as the dgidics That no such opposition exists con-
cerning thehypallagmashould have been clear to Mitteis himself fromisL] 9 : the
document is armpographeof a hypallagma(7 : anoypapdueda), but the aim of such an
apographeis no other than thearathesis (21-23 : dxolovfwc T StaypopR Me 1O
avtiypo@ov ... vOv émnvéykapey DUiv cOv @ The ddnkne avtypdeo eic tO v mapd-
Oecv yevéoOar). As far as anypallagmais concerned, it seemgarathesisandapographe
are not contraries, the former being the aim of Idteer. It is also worth noting that,
contrary to the ownership documents that exprasstierline that they are not yapogra-
phai, P.Tebt. Il 318 simply does not use the termoypdgpopor : no difference seems to
exist withapographairegarding the substance of the inscribed situatmrthe inscription
technique ; the document is, exactly like P.Lip8.dnd 9, the request for tharathesisof
the hypallagma which was the typical act of thébliophylakedfor this kind of security.

VI. The main disturbing element in Mitteis’ consttion, and what makes this discussion
methodologically relevant, is his use of the catgguaf « real » rights. This transcends

B Mitteis (1912) 104-105.

¥ n any case, a reason is not recognizable ;@sdmt even seem feasible to conjecture one, asd Mitteis
does not suggest any such conjecture. The teypallagmacould even have been used in the original
contracts, which we do not have, and simply beepmd here as irrelevant.

5 Mitteis (1912) 103-105.

18 Onparathesis see Wolff (1978) 235-245 ; @pographeibid. 226—235.

17 This is particularly disturbing in the discussees of thaypallagmawhich, strictly speaking, was not even
a «right » of the creditor, but merely a restraifalienation accepted by the debtor. This alsth halear
effect on the registration procedure : all our ewick points, as Schwarz already suspected, towards
registration not as a right of the creditor, in fofum, as was the case withypotheke but merely in the
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Mitteis’ case and is far from being a mere histalri@necdote : true, legal papyrology has
been for decades acutely aware of the necessiy @mancipation from the categories of
the Roman Law traditidh; and yet the discussion on real securities inpdygyri is still all
too often focused on the question whether they titohs or not « real » rights, whether
they have « real » effects or Abt

To show how misleading this apparently innocenmtaology is, a brief explanation
for non-lawyers of what real rights are may be 8eaey. This category, « real rights »,
iura in rem in the sense of « rights on things », is in tlwem@n legal tradition opposed to
iura in personamthe rights of creditors against their debtorse Bippositionura in rem/
iura in personamstructures our whole understanding of private lamd is so deeply
engraved in the continental legal mind that itfi®ie presented as if arising from the very
nature of things. It is thus understandable thabkas like Mitteis or Rabel, who incar-
nated the tradition of Roman Law in the turn of demtury, let the category slip in their
analysis of the Law in the papyri. This is undemgtble, but also dangerously misleading,
because it belongs to the Roman tradition. Mankiad known plenty of legal systems
which completely ignored it, in particular the GeaeEgyptian practice found in the
papyri.

The category emerged in Roman Law when the typgrofection characteristic of
ownership was extended to other situatiérSince ownership is a position of exclusive
privilege over a thing, the owner is protected aghanyone who challenges or usurps his
position. The claim of the owner is what we calliadicatio or actio in rem a claim on the
thing itself, that can be use&dga omnesagainst whoever challenges the owner’s position.
In Roman mid-republican times, the same type dahglanactio in remor vindicatio was
extended to other situations of privilege over iadhdifferent from ownership. This result
seems to have been initially reached by assimgatirch situations to ownership itself.

Thus, for instance, if A has a right of way throuBis property, we have reasons to
believe that, in archaic law, A was consideredddhe owner of the path, so that he could
vindicate it even against B, and against any sulesgigowner of B’s property Later, the
notion of a « right of way », different from ownbig, emerged, and was brought into the
wider category of the so-called servitudes, wherebproperty provides a service to
another. Yet, although by then the holders of aisete are no more considered to be
owners, they keep theactio in rem their vindicatio — now avindicatio servitutis—, to

debtor’sfolium, as akatochethat blocked his right to alienate. The Greek &@rdco-Egyptiarhypotheke
instead, is widely conjectured to be an assimifatio full, if only conditional,kyreia For the law of the
papyri, see Wolff (1978) 89 ; Wolff (1998) 109-1¥br the Greek law, recently Thir (2008) 173-187. A
totally different question is the type of protectigranted by the Greek law to the owner (delictual
prejudicial claim over the fruits ?) and thus th@ximity between the structure of Greek and Roman
ownership.

See Rupprecht (2007) 628, reflecting on « diedstfag der eigenstandigen dogmatischen Struktugries
chischen Rechts gegeniiber der des rémischen Rechufidie damit verbundene Lésung von den Vorstel-
lungen des rémischen Rechts und von denen modermteRe That this awareness has not yet led to a
systematic approach other than that inherited filsenPandectistic tradition is shown by Rupprechtsiiin
when he adds : « Grundlegend sind die Unterschiedgereich des Obligationen- und des Sachenrecligs. D
Besonderheiten des Familien- und Erbrechts sindrindat darzustellen. »

See — possibly forced by an audience trainedhéncivil law tradition and not familiar with theviaof the
papyri — Wolff (1998) 108-110, « Sachenrechtlichiegkihgen des Immobiliarpfandrechts », starting vtita
remark : « Doch haben sich gerade in Agypten gewissie Formen herausgebildet, die sich untereinande
vor allem auch durch ihre sachenrechtlichen Wirlkamgnterschieden. »

20 The archaic precedents of these so-called «dimieal rights » are summarized by Kaser (1971)-145.
More recently, see especially Capogrossi (1976 888)1

Even in the Imperial period, rights of way wet#l sicquirable throughmancipatio and thus included, as
land itself, among the so-callegs mancipi(Gai. 2, 17 and 2, 29). The only possible reasahat, before the
notion of a « limited real right » emerged, theyreviglentified with the strip of land itself. Forrfaer biblio-
graphy, see Kaser (1971) 143, n. 5.
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16 JOSE LUIS ALONSO

claim their right against anyone who challengednit|uding the owner of the servient
estate, or anyone who may become owner after him.

A similar process took place in other situationslegitimate interest in an object,
including the right of the creditor on the pleddmtt secures his cre#fit That also the
creditor has amctio in remmeans that he can claim the pledge from whoevssgsses it,
including the owner ; and this not only if the owne the debtor himself, but also if it is
someone else, including someone who has bougftertards in good faith.

This was the Roman way to secure the object focthditor : granting him a claim on
the pledge like that of the ownesrga omnesi.e. against anyone, new owner included.
One could however imagine a very different strateggrotect the creditor, not raising him
to a position stronger than that of any owner, @mdew, but rather creating obstacles to
the sale of the pledge, or making such sale albagetoid, or weakening the position of
the buyer so that he could not oppose his righth&d of the creditor. Here one does not
operate at the level of the creditor raising it Btithat of the buyer. This seems to have
been the case in the law of the papyri, where we &ll three strategies : in the earliest
preservechypallagmata there is an attempt to prevent a sale by hawiegcteditor keep
the title-deeds until the debt is cancelfedin both hypallagmataand hypothekai the
registration in thebibliotheke enkteseoprevents alienation through public deed ; further,
in somehypothekaia clause declares void the attempted alienatiofurther hypothe-
catiort*; finally, when thebibliophylakesexceptionally deliver aepistalmaallowing the
debtor to sell the pledge — because his declareuhtion is to satisfy the creditor —, we
find the registration of the buyer not by meansaalefinitive apographebut by a mere
provisional parathesis with the usual clause stating that « if anotherspn should be
proved to have a right to the object or a hold upwoacorded through the record office » —
such as, obviously, the creditor until payment thec<presenparathesisshall not stand in
the way of his claim.? Here the protection for the creditor rests upaoa fidct that the
buyer will not be registered as the final ownerl dwas to accept that his registration has
no value before the creditor. The effect is simitathat of a « real » right, but the way that
leads to this result is different : it consistsdefriving the buyer of a full ownership regis-
tration.

Whatever the method to prevent the sale or keeeffiésts in check, practically every
single hypothecation, every singhlgpallagma contains a non-alienation claéfserhe
contrast with the Roman system could not be sharpee Roman debtor, precisely

22 Again, in archaic Roman Law, the creditor was méue owner of the pledgefiducia cum creditore

contractg see Kaser (1971) 144-145, with further literatédrspecificactio in rem in this case the so-called
actio Servianawas introduced for creditors who had receivedffduciary ownership only at the end of the
Republic.
3 BGU IV 1147, 24-26 ; 1148, 28-35 ; 1149, 23-24501 i, 10-11 (all four Alexandria, 13 BC) ; 115226
(Alexandria, 11/10 BC) ; 1167, ii, 30—-31 (Alexandi2, BC).
P.Erl. 62 (provenance unknowrf92ent. AD ; erroneously quoted by Rupprecht [1997],&. 11 and 872,
n. 14 and 17, as P.Erl. 127) ; P.Flor. | 1 (=CMr. 243 ; Hermopolis, AD 153) ; P.Strash. | 52 (Herwiap
AD 151) ; P.Mert. Il 109 (Oxyrhynchos™2cent. AD) ; P.Oxy. XVII 2134 (Oxyrhynchos, afteDAL70).
Hypallagmatado not contain such a clause, with the exceptioR.loond. Ill 1166r (p. 1045 ; Hermopolis,
AD 42).
As an example, see tparathesisrequest in P.Hamb. | 16 (Arsinoite nome, AD 2(8)¢onnection with the
contract of sale to which it refers, preserved.iamb. | 15 (Arsinoite nome, AD 209), both drafted the
same day. A share of a house (4/5 of 1/6) is bobgltntonia Thermutarion, who pays the price (19 rbt
to the selling brothers, but to their creditorisitikely that this detail is mentioned in the t@tt because the
share of the house secured the credit. This wdstd explain the registration througlarathesis see Flore
(1927) 68-73. See also P.Gend4 (= MChr. 215 ; Arsinoite nome, AD 260).
For thehypallagmathere seems to be, among the papyri edited smdagxception : see Rupprecht (1997)
873, with n. 28. Fohypothekaionly three documents lack with certainty a naeradtion clause : P.Brem. 68
(Hermopolis, AD 99) ; P.Ross.Georg. Il 30 (provereannknown, AD 151/152) ; SB | 4370 (Herakleopolis,
AD 228). It is not possible to determine if the @hse of the clause had any legal consequences.
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because real securities are constructed as rdus rigeeps hipotestas alienandiThere is
no harm in it for a creditor who can claim the gledrom anyor. Things were more
problematic in the case of movables — the salehat tase constitutefirtum; but our
discussion here has been mostly confined to imnlegatand for these the principle is
clear : the buyer becomes owner, and is in any eggesed to the creditoractio in rend.

Things are so different in the papyri : the concéivat the documents show to prevent
the debtor from selling or further mortgaging tledge has called for many conjectures
and a rich literature, especially at the beginroh¢ghe twentieth centufy | would suggest,
also here, a less « Roman » perspective : instéadking the Roman system as the
« natural » one and seeking the reasons of a «Gle@ation », we could shift our per-
spective and ask ourselves, not « why could notateek debtor sell ? », but rather « why
could the Roman debtor sell ? » The answer themsesvious : because this did not
harm the creditor, who had a clagrga omnesit is thus quite likely that the concern that
we find in the papyri to prevent a buyer from shogviip comes from the fact that, in the
Graeco-Egyptian tradition, it would be unconceieatd grant a non-owner a claim against
an ownet’. Actually, the whole idea dfira in re alieng the idea of extending the protec-
tion erga omnes- which is typical of the owner — to certain nomrers against the owner
himself, was entirely Roman.

This takes us back to our methodological quesiienthe dangers of using — even for the
sake of easier communication with the wider comryuoi legal historians — the notion of
« real » rights or « real » effects. Historicallye construction of real securities as limited
real rights has been only one of the possible waysecure the pledge for the creditor. If
the discussion on the protection of the creditaiegf a subsequent buyer is built around
whether the Graeco-Egyptian real securities areator rights or not, and have or not
« real » effects, then the aim — the protectiothefcreditor against third parties, essential
in any system of real securities — is being corduséh the means — with one only of the
possible means, namely granting the creditor arckaga omnesThis confu-sion of aims
and means can only create further confusion. Bhimade worse if, from the mechanisms
devised to protect the creditor before a possihlgelh we conclude that the Graeco-
Egyptian real securities had a « real » effectd; @orse again if we do it with the intention
of making the papyrological practice accessiblelawyers trained in the roma-nistic
tradition, since they will inevitably imagine a tlaerga omne%. We will also create

27 CJ8, 13, 15 (AD 293) tmp. Diocletianus et Maximianus AA et CC Basilidakebitorem neque vendentem
neque donantem neque legantem vel per fideicommisslinquentem posse deteriorem facere creditoris
condicionem certissimum est. unde si tibi obligatam probare posse confidis, pignora persequi debes

28 CJ8, 27, 12 (AD 293) tmp. Diocletianus et Maximianus AA et CC Zotico dsbitor rem tibi iure pignoris
obligatam te non consentiente distraxit, dominiwmeua causa transtulit ad emptorem.

29 Among others, see Rabel (1909) and De Ruggierdj191

%0 For an alternative explanation, see Rupprechtf)1899-880, connecting the subsequent mortgages@ajl

preclusion rather with a forfeit system that onkgeptionally considers the possiliigperocha(that in a sale

system gives content to the right of the ulteri@ditors), rather than with the lack of a claénga omnegor

the creditorHyperochais certainly more akin to sale- than to forfeiegdie, but not totally incompatible with

the latter, so that a forfeit system withperochaand debtor’s legitimation to further mortgage @ a logical

impossibility.

See again Wolff (1998) 110 : « Freilich war dégpallagmaauch vor seiner Realisierung nicht aller ding-

lichen Wirkung beraubt, indem der Glaubiger es aufd der bestellenden notariellen Urkunde auchneine

dritten Erwerber gegeniiber geltend machen konniéese is little documentary evidence to supporatwh

Wolff writes here ; in general it is assumed tlnethypallagmaconsisted in preventing alienation rather than

in granting a remedy against the buyer. It is nogless a reasonable assumption, and one that has so

docu-mentary support, that if thebliophylakesallowed the sale, the acquisition would be regesteby
means of a menparathesis not opposable against anyone with a previoud.rigid yet, even if this proved
true, the expression « dingliche Wirkung » woulddggally misleading, pointing to a totally diffetdegal

31
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confusion if, identifying protection of the creditaith the « real » right structure, we deny
the former in order to deny the latter : no mattew far from the « real right » model a
real securities system may be, one of its main gaep all the same is to protect the
creditor from a subsequent séle
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structure : not the weakening of the buyer’s positihat we can conjecture on the basis ofgghmthesis
procedure, but a claierga omnegor which the sources give no hint.

32 see Rupprecht (1997) 880, arguing « daR der Gjaukie Sache erst erwirbt mit Verfall (...). Eins biahin
dinglich geschitze Position des Glaubigers ist daucht festzustellen, er ist auch nicht gegenidirem
Dritten geschitzt. Damit liegt also noch kein be&ohktes dingliches Recht vor, das auf der Sacheumidht
von nachfolgenden Verfligungen nicht beeintrachigtden kann. » This example shows more clearly than
any other the risk of using the notion of « reghti», even in order to reject it : there is a daraf identify-
ing a specific structure — that of a « real » rightith a function — with that of protecting theeditor in front
of a subsequent buyer — which can be served by otivestructions. Then, denying a « real right »mse&
require to also deny that the creditor’s positicasvprotected against third parties — such as ag@smiyer
or a subsequent hypothecarian creditor —, dedmitéact that the latter would be unconceivableniy system
of real securities.



