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JOSE LUIS ALONSO (ZURICH)

AGRAPHOS GAMOS: MARRIAGE, FAMILY AND
INHERITANCE IN ROMAN EGYPT!

Abstract: For over a century, the discussion of marriage law and practice in
Hellenistic and Roman Egypt has been dominated by the mysterious distinction
between written and unwritten marriages and the strange consequences associated
with it. This paper is a new attempt at solving a puzzle that has perplexed
generations of papyrologists and legal historians.

Kewords: legal pluralism, paternal power, dowry-loan, panprasion/proprasis, family
katoche

I. Problem, Sources and Method

The mysterious distinction between written and unwritten marriage — engraphos
and agraphos gamos — and its strange legal consequences have been known for
over a century, since the publication of the first volume of CPR and the second
volume of the Oxyrhynchos papyri in 1895 and 1899. With it, three documents
came to light that have shaped the discussion ever since and will also be at the
centre of this paper: P. Oxy. Il 267 = MChr. 281 (37 CE), the marriage loan
between Tryphon and Saraeus, the inheritance trial in CPR I 18 (124 CE Arsinoites)
and P. Oxy. 11 237 (after June 27th, 186 CE), the famous petition of Dionysia
against her father Chairemon.”

Research financed by the National Science Centre of the Republic of Poland (Narodowe
Centrum Nauki, Opus 14, nr. 2017/27/B/HS3/01350: How to Apply Law in Egypt? A
Practical Guide for the Roman Judge: A Case-study of P. Oxy. II 237 and Other
Papyrological Evidence on Legal Pluralism in the Roman Times). I am thankful to the
Symposion organisers and most especially to Gerhard Thiir for a most fruitful dialogue.
These pages have greatly benefited from the work on the Dionysia papyrus with Jakub
Urbanik and his team at the University of Warsaw.

A new commented edition of P. Oxy. Il 237, which will include the columns left
unpublished by Grenfell and Hunt (col. 1-3 and 9), is in course of preparation by Jakub
Urbanik, Constantinos Balamoshev, Kacper Zochowski and myself. Since its publication,
the papyrus has attracted much attention in great part due to the legal materials
appended to the petition proper, in Col. 7, 1. 19 onwards: the 89 CE Edict of Mettius
Rufus on the correct functioning of the property record offices, the 109 CE Edict of
Sulpicius Similis on the registration of marriage syngraphai and the ensuing katochai
(infra V1I), and the 142 CE Edict of Valerius Eudaimon on debtors’ protests against the
authenticity of credit deeds; the opinion of a nomikos on paternal exousia (infra 11), a
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Ever since the publication of these documents, the distinction itself and its
consequences have remained one of the most puzzling mysteries in the whole legal
history of Greco-Roman Egypt. Properly addressing or even summarising the many
theories proposed to solve it would exceed the limits assigned to this paper.’ T will
therefore limit myself to presenting an outline of my own take on the problem,
which builds on important connections between the Greek and the Demotic
marriage practice detected by Traianos Gagos and others in 1992* and first linked
to our problem by Uri Yiftach in his 2003 reference work on marriage and marital
arrangements in the Greek papyri from Egypt.5

In building the hypothesis I outline here, I have observed an important
methodological caution kept also by Uri Yiftach in his careful and balanced
treatment of the topic: namely, respecting the terminology of the sources, limiting
the attestations of the phenomenon to those documents where the terms themselves,
agraphos or engraphos, are actually used, avoiding unwarranted assumptions that
marriage deeds where the terminology does not occur refer to one or the other
category.’

second part of which will come now to light as part of the newly edited col. 9; and a
whole series of court precedents — to the five we already knew at least two more must be
added, in the fragmentary col. 9. The petition itself has been studied mostly from the
point of view of Chairemon’s attempt against Dionysia’s marriage: lit. infra in n. 24.
Their financial conflict, obscured by the fragmentary preservation of col. 4-5, remains
to be clarified: this is one of the main purposes of the new commented edition, aided by
the publication of what remains of col. 1-3.

3 Among the vast literature: Mitteis 1901: 343-351; Wilcken 1901: 487-490; Brassloff
1902: 70-71; Nietzold 1903: 1-12; De Ruggiero 1903; Révillout 1903: 1120, 1139—
1142 passim; Bortolucci 1904; Spiegelberg 1906: 190-195; Wilcken 1906: 507-508; De
Ruggiero 1908; Frese 1909: 38-51; Mitteis 1912a: 200-213; Mitteis 1912b: 313-317;
Marci 1915; Taubenschlag 1916: 188—189 = Taubenschlag 1959: 274-275; Moller
1918; Sethe 1918: 376-378; Spiegelberg-Partsch 1918; Kreller 1919: 155-156, 167—
168; Meyer 1920: 40-43; Sethe-Partsch 1920: 578-590; Jiincker 1921: 47-52;
Spiegelberg 1923: 36-37; Partsch-Wilcken 1927: 15-25, 60-61; Wilcken 1927: 578-584;
Wenger 1928: 66-81; Kunkel 1928: 664-668; Arangio-Ruiz 1930: 61-84; Edgerton
1931; Petropoulos 1931; Huwardas 1931: 46-57; Bozza 1934: 205-228; Thompson
1934: XXIII; Montevecchi 1936; Schonbauer 1938: 42—60; Erdmann 1939; Wolff 1939;
Erdmann 1940: 165-169; Erdmann 1941: 54-57; Wolff 1952: 164—181; Taubenschlag
1955: 112-119, 141, 184-185; Méléze Modrzejewski 1956; Préaux 1959: 150-153;
Liddeckens 1960: 347; Pestman 1961: 30, 42; Seidl 1962: 170; Hage 1968: 111-116,
182183 passim; Seidl 1973: 213-217; Wolff 1973: 68-71; Iavtalémoviog 1984;
Cotton-Yardeni 1997: 227-229; Cotton 1998: 117; Wolff 1998: 79-83; Yiftach-Firanko
2003: 81-104; Oudshoorn 2007: 427-432; Kreuzsaler-Urbanik 2008: 135-138; Lippert
2008: 120; Platschek 2015: 157-160; Czajkowski 2017: 44.

4 Gagos-Koenen-McNellen 1992.

°  Yiftach-Firanko 2003: 81-104.

This leaves out documents traditionally understood as transformations of an agraphos

into an engraphos gamos, but where the terms themselves are not used, like PS/ I 36a
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The first effect of this methodological caution is a drastic reduction of the
material, not only in quantity (20 papyri in all) but also in its temporal arch, that
starts as late as 12 BCE and ends in the late 4th cent. CE.” This means, whatever
roots the phenomenon may have in institutions and practices that go back to the
Ptolemaic period and even beyond, to pre-Ptolemaic law, Greek or Egyptian (on
this, infra V-VII), it cannot be assumed (also in this respect Yiftach's treatment of
the subject is exemplary) that the distinction as such had any relevance before the
beginning of the Roman Era. This unwarranted assumption contaminates much of
the 20th century literature on the subject.

Paying attention to the actual terminology of the sources yields yet another
important insight. Since the publication of the Dionysia papyrus, it has been
assumed that engraphos gamos was the technical denomination of the type of
marriage to which the peculiar regime of the agraphos gamos did not apply. This is
indeed what Dionysia claims in a crucial part of her argumentation.® And yet, the
term engraphos gamos 1is attested only in Dionysia and in an improvised
argumentation ex parte in the trial recorded in CPR I 18 (infra VIII). Most

(11-13 CE Arsinoites), P. Mich. V 339 (46 CE Tebtynis), CPR 128 = MChr. 312 (110

CE Ptolemais Evergetis), or P. Oxy. XLIX 3491 (157-8 CE Oxyrhynchos)
7 Chronologically: SB XXIV 16073 (12 BCE Alexandria) 1. 7 (and 1. 5 of the verso); P.
Oxy. 11 267 = MChr. 281 (3643 CE Oxyrhynchos) 1. 19; P. Mich. V 322 a (46 CE
Tebtynis) 1.2; APF 60 (2014) 123 Nr. 1 (83 CE Antaiopolites?) 1. 14; PSI VII 777 (96
CE Hermopolis?) 1. 11; P. Fam. Tebt. 20 (120-1 CE Tebtynis) . 12; CPR 1 18 = SPP
XX 4 = MChr. 84 = Jur. Pap. 89 (124 CE Arsinoites) 1l. 10 and 26; PST XII 1223 (131
CE Alexandria) 1. 11; P. Kron. 52 = P. Mil. Vogl. 11 85 = C. Pap. Hengstl 79 (138 CE
Tebtynis) 1. 10; SB III 7239 (141 CE Alexandria) 1. 19; PST VIII 921 R (143-4 CE
Arsinoites) 1. 28; BGU IV 1045 = MChr. 282 (154 CE Alabanthis) 1. 10; PS7 XII 1224
(156—157 CE Alexandria) 1. 10; P.Mil. Vogl. 11 71 = SB VI 9264 (172-5 CE Ptolemais
Evergetis) 1. 4; P. Oxy. 11 237 (186 CE Oxyrhnychos) Col. 7, 1. 13, Col. 8, 1l. 4-6; P.
Dura 31 (204 CE Dura Europos) 1. 6; BGU IV 1084 = WChr. 146 (222 CE Arsinoites)
1. 24-25; SB XVI 12527 (224 CE unknown provenance) 1. 17; P. Flor. 1 24 = MChr.
187 (3rd cent. CE Ptolemais Evergetis) 1. 7; P. Lips. 1 41 = MChr. 300 (late 4th cent. CE
Hermopolis) 1. 5. Pure conjecture is the term dypdowg in P. Hamb. 111 220 (223-4 CE
Arsinoites) 1. 3, and also, entirely arbitrary, in P. Strasb. VII 668 (2nd cent. CE
unknown provenance) 1. 1-2. To the list, P. Oxy. LXXIII 4961 (223 CE Oxyrhynchos)
must be added: a copy of a petition to the prefect, presented by a woman regarding the
testament of her father —with whom there had been previous litigation— and some
property registered to her name; in 1. 26 an expression until now unattested is used,
asyngraphos gamos (xai pn givai pe &€ dovvypdoav ydpov), in a way that suggests that
descending from such marriage would have been an obstacle for her petition; whether
the expression is synonymous with agraphos gamos remains an open question.
Col. 7, 1. 12-13: 0¥8¢ic pév yap vépog dkodoag yovoikag 4 Gvépdv drocmav épeinoty,
£l 8¢ xai fotv T1c, AN o0 mpog Tag | £E dvypdomv yduov yeyevnuévac kol &vypdeng
yeyevnuévog: For no law permits to drag wives away from their husbands against their
will; and if there is any such one, then not against those | who come from written
marriages and have become (wives) in written form.
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significantly, the learned opinion on which Dionysia bases her assertion (infra III)
does not use it, and the ephebeia certificates that disclose the form of the parents’
marriage do not ever refer to those which are not agraphos’ as engraphos, but
merely as existing ka® Odporoylav.'’ This advises caution in treating engraphos
gamos as a technical term — Dionysia’s petition is particularly adept at bending the
formulation of the law to better serve her interests— and will be quite relevant for us
later.

Important for our hypothesis will also be another peculiarity of the temporal
arch traced by the material: the evidence for the peculiar legal consequences
associated with the ‘unwritten’ character of the marriage is limited to two 2nd
century sources: the 124 CE trial record in CPR I 18 (infra 1II) and Dionysia’s
petition, P. Oxy. II 237, dated to 186 CE. In both cases, as we will see, the only
sources available both to the judges and to the parties in conflict regarding the
practical relevance of the ‘unwritten’ nature of the marriage are legal experts,
nomikoi. This imposes caution in assuming that such practical consequences were
already in place when the term agraphos is first attested in our sources and
remained in place throughout until the last attestation. Certain is only that agraphia
was decisive in second century Egypt, but it could well be that its consequences
were only at that time first associated with it. A confirmation that this warning is to
be taken seriously: although the legal consequences that CPR 1 18 and P. Oxy. II
237 associate to agraphia belong to the ‘laws of the Egyptians’ (infra n. 19),
understood as the law applicable to all inhabitants of the Roman province of Egypt
who lacked citizen status (infra I11), the notion of agraphos gamos itself is attested
outside of Egypt, in P. Dura 31 (204 CE Dura Europos), where it could hardly have
had the same consequences, and also in late 4th century Hermopolis (P. Lips. 1 41 =
MChr. 300), long after ‘Egyptians’ in that sense of non-citizens had ceased to exist.

II. Agraphos

Why the topic is so puzzling can be easily summarised. The first surprise comes
with the meaning of agraphos in this context: for convenience, I will often speak of
‘unwritten’ marriages, but agraphos does not seem to mean unwritten in the ordinary
sense of the term. Not every marriage document was enough, it seems, for a

° Even though the total number of certificates containing the indication is too small to

allow statistical inferences, agraphos marriages seem notably more frequent — six out of
eight: APF 60 (2014) 123 Nr. 1 (83 CE Antaiopolites?) 1. 14; PSI VII 777 (96 CE
Hermopolis?) 1. 11; SB 11l 7239 (141 CE Alexandria) 1. 19; PSI XII 1224 (156-157 CE
Alexandria) 1. 10; BGU 1V 1084 = WChr. 146 (222 CE Arsinoites) 1. 24-25; SB XVI
12527 (224 CE unknown provenance) 1. 17.

So, most significantly, in PS/ XII 1223 (131 CE Alexandria), where the marriage was
initially agraphos, then xa® oporoyiav (1. 10-12: @duevor cuveivar | £owvtoic Tpdtepov
pev dypdoewc, vovlel 8¢ xa® opoloyiav), and in P. Bodl. 1 66 (225 CE) 1. 13-14:
eduevol cuvet]|var Eovtoic kad du[oroyiav].
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marriage to cease being considered agraphos: a marriage based on a written
document could be still deemed “unwritten’. Of this we are aware since the problem
first came to light in 1899: in the second volume of the Oxyrhynchos papyri, a text
that will be crucial for us was first published: P. Oxy. II 267 = MChr. 281 =
Biscottini 12 (37 CE Oxyrhynchos), an agreement between a certain Tryphon and
the woman who would be his wife for at least 15 years, Saraeus."’

Tryphon was a weaver in mid first century Oxyrhynchos. Of him we have a
substantial archive of 44 documents, spanning from year 11 to 66 CE,'* that present
the picture of a family of modest means even if in the privileged class of the
metropolitai.”> On May 22nd 37 CE Tryphon, following a turbulent separation with
his first wife Demetrous," concluded this agreement with Saracus, who seven
weeks later appears in another document'’ as pregnant. It can well be that she was

" For a detailed analysis, cf. in particular, together with those quoted supra in n. 1,

Whitehorne 1984, Yiftach-Firanko 2003: 91-94, with further lit., and infra V.

12 Biscottini 1966; Vandoni 1975; Whitehorne 1984; Pestman 1989: 74-80; Gagos-

Koenen-McNellen 1992: 189-192; Rowlandson 1998: 112-118; Piccolo 2003: 197—

213; Kelly 2011: 131-133, 313-315; Waebens 2019: 206-208. Trismegistos

(https://www.trismegistos.org) archive number: TM Arch 249.

Cf. the reduced rate of twelve drachmas for the poll tax in P. Oxy. 11 288 = Biscottini 9

(25 CE Oxyrhynchos) and SB X 10243 = P. Oxy. descr. 11 308 = Biscottini 25 (50 CE

Oxyrhynchos). About the family's ethnic and cultural background nothing can be said,

neither regarding Tryphon nor Saraeus: regarding the latter, Rowlandson’s suggestion

that in the trial recorded in P. Oxy. 1 37 = MChr. 79 = Jur. Pap. 90 = Biscottini 23 (49

CE Oxyrhynchos), her child was identified as hers by the strategos because he may have

seemed to him ‘Egyptian rather than Greek’ is unwarranted.

Cf. Tryphon’s petition against Demetrous upon her alleged desertion in P. Oxy. 11 282 =

MChr. 117 = Biscottini 10 (29-37 CE Oxyrhynchos): the date of the petition being lost,

there is no certainty about the temporal distance between Demetrous’ departure and

Saraeus’ pregnancy and marriage to Tryphon. Yet, the attack on Saraeus by Demetrous

and her mother (infra n. 15) weeks after our document was executed, and the fact that

Saraeus was then pregnant, strongly suggests that her pregnancy, Demetrous departure and

Tryphon’s new marriage are all related in a full-fledged family drama. Vandoni further

supposes, on the basis of a new reading of SB XIV 11415 =SB X 10235 = P. Oxy. 1l

321 descr. = CPGr 1 16 = Biscottini 207, that Saracus was employed as wetnurse for a

daughter of Tryphon and Demetrous when the whole situation exploded: but her reading

is highly conjectural and not free from problems (Whitehorne 1984: 1268-1269) and,
crucially, the date of the document is lost — it could well be a document related to

Saraeus’ (well attested) occupation as wetnurse after her marriage.

15 SB X 10239 = P. Oxy. 11 315 descr. = Biscottini 17 (37 CE Oxyrhynchos), a petition of
Tryphon to the strategos dated to July 37 CE, regarding an aggression suffered by
Saraeus at the hands of his former wife Demetrous and of the latter’s mother. The attack
happened on Epeiph 10th of the first year of Caius Caesar, July 4th 37 CE (our marriage
deed is dated May 22nd 37 CE), and at that point Saracus was pregnant: [&]Adyov
TodTng Avéykovto | [kal ovv]estioavto vkvov | [od]oav ke [ ] |[ .. ]met
Sexol  vaaydv ([ 1. .[.1.L1.0.1.[..1.pa( )L 13-17, corrections by M.
Vandoni, BL VII 217). The text is usually understood in the sense that the blows did not
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already pregnant when our deed was executed, and that this is precisely the reason
why it was executed — and possibly the reason for the separation from Demetrous.
In any case, Tryphon agrees to pay her a sum of money on account of childbirth
expenses, should they separate in pregnancy:

gnel 8¢ chveopev |19 GAMILOLS Gypdow[c] Tpocoporoydt (1. Tpocopoloyd)
gov woodTeg &k S109opas | Gr[arlay]duey ar GAMAA[oV] évikdov o[o]D
oton[c] ddoswv cov (Whitehorne; prev. ed.: €og dv cov) | [elg Adyov
8]amdvng Mox[elag dpoyudg - ca.17 -1'

This arrangement regarding a possible future separation in pregnancy, we read, is
necessary because Tryphon and Saraeus live together in an unwritten manner.'’
This clearly implies that the present contract is not enough to change the nature of
their union in that respect; it also seems to imply that otherwise wife and children
would be somehow protected without the need for such explicit arrangement. We
will later (infra VIII) come back to the possible reasons why.

Important for us is the fact itself that the term agraphos is not used here in its
ordinary sense, as often in the papyri, simply referred to an undocumented
transaction,'® but has acquired a highly artificial, technical sense — whether the
specific rules associated with it in the 2nd century were already here in place or not
(supra T). As we will see (infra VIII), this artificial sense is present already in the
first attestation of the term, in SB XXIV 16073 (12 BCE Alexandria). It does not
seem farfetched to assume that also in later documents the term tended to keep in
marriage contexts this technical meaning — as it is certainly the case in the two
crucial 2nd century texts where the specificities of agraphos gamos come to light,
CPR 118 and P. Oxy. I1 237 —, but an absolute certainty is not always possible: the
atechnical meaning remains a distinct possibility particularly in the latest 4th
century attestation (P. Lips. 1 41 = MChr. 300, Hermopolis) and in that of Dura
Europos (P. Dura 31, 204 CE).

just risk a miscarriage but actually caused one: Vandoni 1975: 336; Rowlandson 1998:
115-116. Saraeus’ firstborn, in fact, seems to be Apion, born almost a decade later: cf.
the Solomon-like trial against Saraeus in P. Oxy. 1 37 = MChr. 79 = Jur. Pap. 90 =
Biscottini 23, dated 49 CE, when Apion must still have been a baby, and Rowlandson
1998: 114.

P. Oxy. 11 267 (37 CE Oxyrhynchos), 1. 18-21: since we live | together in an unwritten
way, | further agree if as aforesaid owing to a quarrel | we separate from each other
while you are in a state of pregnancy, I will give you | on account of childbirth expenses
[ the sum of ... drachmas ...]. Cf. Whitehorne 1984: 1271 and n. 14.

Rightly emphasised by Yiftach-Firanko 2003: 92: “it is precisely in the framework of
that locheia provision that the couple is said to be living together agraphos”.

Particularly frequent in clauses like the ubiquitous “nd¢ mepi £tépov GmAdS mpdyportog

L] 3

gyypdmrov dypdeov” or “kat Eyypamtov dopdietay”.
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II1. Agraphos gamos and paternal exousia
Even more perplexing than this peculiar meaning of agraphos are the legal
consequences of the agraphia itself, as they result from CPR 1 18 and P. Oxy. II 237.
The very position of the father in the family, his power over his children and their
property, seems to have depended on it, under the so-called ‘laws of the Egyptians’."’
A small excursus regarding these ‘laws of the Egyptians’ is perhaps here
necessary.”’ Crucial for us is the following: in Roman Egypt, the laws of the Egyptians
are not necessarily native Egyptian laws. Egyptians, Aigyptioi, are in fact for the
Roman administration all those who are nothing else than inhabitants of the
province. All those, that is, who have no citizenship: neither the Roman nor that of
any of the poleis of pre-Severan Egypt, namely Naukratis, Alexandria, Ptolemais and
later Antinoopolis.”' The category thus comprises the immense majority of the
population of Egypt: all the inhabitants of the chora who, for Rome, are apolides,
peregrini nullius civitatis, and precisely for that reason cannot be referred to with
any other denomination than ‘Egyptians’. This means: not just ethnic Egyptians,
but also the Greeks of the chora, including the metropolitai and the gymnasial elite,
together with those of mixed descent, the Jewish communities of the chora and all
others, at least as far as they were not organised in politeumata. This has for us an
important consequence: all legal traditions that the Romans find in Egypt, and in
particular both the Egyptian and the Greek, fall now, with the only exception of the
politikoi nomoi of the poleis, under the category of the ‘laws of the Egyptians’ and

19" CPR 118 refers generically to “the law” or “the laws”: 11. 9-10, T0d vépov kahobvToc Tode
notépag énfi] Ta[c] Kinpovopiag | TdV &€ dypdewv naidwv; 11. 11-13, &ovtog éxeilvov dmod
@V vopov &Eovaiav mepidvrog matpog ig dAlov Tva | ypdee S[10]0vkny. P. Oxy. 11 237
confirms that these are indeed the "laws of the Egyptians" cf. in particular: (a) Col. 7, 1.
40-42: 10 npoocona Aly[d]rnior Svro map’ oig aKpa‘coc ZoTv M TV v[ Juwv omorou[] |
Srop1lduevog yap oot Aéym [S]t Aty[ ]rmot 0b pévov 1od dperécbon T [Buyat]éploag GV

gdokav ¢Eovoiav, &ovoty 3¢ kol wv §av kal dto | ktiowvral, clearly related to the same
paternal power on the children’s property behind the decision in CPR I 18; (b) Col. 7, 11.
31-33, referred to the alleged patemal right to take the daughter away from her husband
against her will: "Iotdmpog f pn‘ccop Ongp Dhoviolog etey, TOV 0OV amcouevov | dmoondoat
Boukougvov tM]v Buyatépa avtod cuvorodoay 1@ dvridike dedikdoBor dmoydme TpPog
adTov &mt tod §[m]otpatiyov | kai vmeptedeichar v dlknv Duely o dvayveocdfi 6 tdv
Alyvrtio[v vé]uog; (¢) now also, in Col. IX 1. 20, ta t®v Alyvrtiov voupa, in the
previously unpublished second half of the opinion of the nomikos Ulpius Dioskourides (on
him, infra n. 30).

On the notion, Alonso 2023, with sources and literature.

Cf. Jordens 2012. This purely administrative meaning of Egyptians as non-citizens, as
opposed to Romans, Alexandrians, and all others with a status civitatis is especially
clear in the Gnomon of the Idios Logos: cf. in particular the rules concerning marriage
and inheritance in §§ 38 — 56.

20
21
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are in principle applicable to everyone who is not a citizen, no matter their ethnic
origin or their culture.”

It is to this common normative mass that the rules associated with the agraphos
gamos belong, according to our sources. And yet, agraphos gamos is not a category
that we find in the previous Greek or Egyptian legal traditions. In second-century
Egypt, instead, as it results from CPR I 18 and P. Oxy. II 237, it seems to be
decisive for the power of the father within the family, in the most peculiar, counter-
intuitive way. Fathers married agraphos, in fact, had under the ‘laws of the
Egyptians’ an enormous power, exousia, over their children and their children’s
belongings. It seems to follow that they would entirely lack such power when their

2 Méleze Modrzejewski 2014: 259-271 greatly underestimates the Egyptian component in

these ‘laws of the Egyptians’ and assumes all too readily a Greek origin for the
institutions attested as part of them. Nevertheless, despite Platschek 2015: 148—149, he
is quite right in rejecting Wolff's identification of the ‘nomoi ton Aigyption’ of Roman
Egypt with the Ptolemaic ‘nomoi tes choras’, i.e. with the native Egyptian law fout court
(Wolff 1953: 42-44), as we find it compiled in the so-called codex Hermopolis. As
explained above, ‘Egyptian’ in the Roman administrative parlance of the 2nd century is
every peregrinus nullius civitatis of the province, including the Greeks. Platschek’s
assumption that the majority of the population in the chora lived under native Egyptian
law is hardly compatible with our sources — already when one considers the dominance
of Greek in the documentary practice, despite the fact that the Egyptian tradition had at
the time of Alexander’s conquest embraced written documentation more thoroughly
than the Greek. It is true that the native Egyptian tradition remained vital even after the
Roman annexation, but the dominant culture since the establishment of the Ptolemaic
monarchy was and remained the Greek: native Egyptians had no chance of social ascent
beyond the priestly milieu without Hellenisation, which paved the way to intermarriage;
likewise, Egyptian legal traditions could only survive the disappearance of the laokritai
with the fall of the Ptolemies and the gradual extinction of the Demotic notarial practice
thereafter only in the measure in which they had found an interpretatio graeca, a Greek
documentary expression. The autochthonous developments of Greek culture in the
chora already under the Ptolemies (often strikingly new: cf. the ekdosis of the mother
already in P. Eleph. 1), the Greek form that the Egyptian legal tradition started adopting
in the late Ptolemaic period (most visible for us through the activity of the bilingual
agoranomoi of Pathyris, giving Greek notarial form to native Egyptian practices:
Alonso 2016: 137-139, with lit.), and the interaction between both, facilitated by the
Roman annexation, as both Egyptians and Greeks became administratively ‘Aegyptioi’,
all subjected to the same jurisdiction, so that the formal barrier between both legal
cultures fell down: all this is what falls now under the category of the ‘laws of the
Egyptians’. Remarkably, when Sulpicius Similis and Mettius Rufus characterise the
family katoche, which most certainly (infra VII) had native Egyptian roots, they use,
instead of the usual nomoi ton Aigyption, the expression enchoria nomima (P. Oxy. 11
237, Col. 8, 1 22) or epichorios nomos (P. Oxy. 1l 237, Col. 8, 1. 34), echoing the
Ptolemaic ‘nomoi tes choras’ — one wonders if consciously, to refer to institutions that
they knew or suspected were of native Egyptian origin.
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marriages were not agraphos or had ceased being agraphos,” although such assertion
we find only in the petition of Dionysia (P. Oxy. 11 237). If we are to trust Dionysia
— on this, later — whatever it was that made a marriage not be agraphos, or not
anymore, it also deprived the father of his power over the children and their property.”*

The aspect of the paternal power that Dionysia fights against is the supposed

right of the fathers, under the laws of the Egyptians, to take their daughters away
from their husbands, the so-called apospasis.”> Dionysia’s father, Chairemon, an
ex-gymnasiarch and therefore — whatever his ethnic origin — part of the Greek elite
of the metropolis, after a long financial conflict with his daughter, invokes the laws
of the Egyptians against her in order to separate her from her husband,* either

23

24

25

26

That marriages could cease being agraphos is confirmed by the ephebeia certificate in
PSI XII 1223 (131 CE Alexandria) 1l. 10—12: @dpevot cvvelvar | £avtolc mpdtepov pev
Aypdonc, vovlel 88 kad’ duoroyiav. The marriage of the parents in P. Bodl. i 66 (225
CE), instead, seems to have been ab initio kath’homologian: 1. 13—14, [eduevol
ovvel][vatl éavtoig ko’ ou[oroyiav]. Uncertain remains whether this would change the
legal position of the children, since both P. Oxy. 11 237 col. VII, 1. 13, col. VIIL, I. 5. and
CPR 118, 1. 26 refer to those &€ dypdomwv yduov yevépevot.

Among the recent literature on Dionysia’s petition: Lewis 1970; Katzoff 1972: 257-268;
Katzoff 1982; Anagnostou-Canas 1984: 351-353; Urbanik 2002: 316-322; Kreuzsaler
2008; Kreuzsaler-Urbanik 2008; Urbanik 2008; Yiftach-Firanko 2009: 550-552; Bryen
2013: 143-150, 191-199; Platschek 2014; Platschek 2015; Urbanik 2016: 1063—1067;
Dolganov 2019: 42-58; Urbanik 2019: 318-327; Besson 2020: 209-215; Alonso 2023:
250-253 (§§ 63-68), with further lit. From the earliest literature, particularly valuable
Gradenwitz 1901.

The substantive apospasis for this ‘taking back’ of the daughter, frequent in the literature,
is our own neologism; Dionysia uses only the verb dmoomdw: (a) in the decision of the
deputy strategos Harpokration who presided over a hearing of the case in Oxyrhynchos
upon Chairemon’s second petition against Dionysia, authorising her to present the present
petition, Col. 7, 1l. 4-5: énel 8¢ | 6 X[ap]iuov 8 A kol vOv memo[n]tar mopd @
[Mopmpotdro fyeudvt évruyiog nEiocey v Buyatépav dx[o]voay droondv; (b) in her
petitum, where she denies its existence (probably because the court precedents she presents
could support the idea that it had been overridden by the Roman jurisdiction), Col. 7, 1. 12:
ovdeic pev yap vouog drodoag yovaika Gm Gvdpdv droomav épeinotv; (¢) in her second
court precedent, dated 133 CE, col. 7, Il. 31-32: 1ov odv aitidpevov | dmoomdoa
BovAduevov t[M]v Bvyatépa adtod cuvorkodoav 1@ Gvtidike dedikdodor dmoydme TpPog
adtov émi 100 &[mt]otpatiiyov. The verb does not seem to be used in any technical sense,
though. Indeed, in Dionysia's first court precedent, dated 128 CE, the verb is
dmoCevydiivar: col. 7, 1. 25, aiteioBoy odv &0v Sokfi pn dmolevydivar yovoukdg oikelmg
PO adTOV &xovong; in her third court precedent, which is also the earliest, dated to 87 CE,
dparpeicOar: col. 7, 1. 43, xeipdv €1t Avdpdg dpar[peicbat]. Moot seems the discussion
whether we are dealing with a forced divorce or with the mere factual ‘taking away’ of the
wife by the father (Platschek 2015: 146: “Die Quellenlage gestattet es nicht, dieses Recht
als ein origindres 'Eheauflosungsrecht' zu qualifizieren”): marriage being understood as
marital cohabitation, the dissolution of the latter necessarily ends the marriage.

Much discussed is the origin of this paternal exousia. Méléze Modrzejewski 2014: 261-262,
following Lewis 1972, argued for a Greek origin, related to the Athenian aphairesis, and
deemed unlikely that a member of the Greek elite like Chairemon (a fair characterisation
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because he sees him as responsible for her behaviour or because in this way he
expects to regain control over it.”’

When Dionysia, after a long summary of the conflict, comes to her petitum
(Col. 7, 11. 8-19), her main argument against his father’s attempt is that the law he
invokes does not exist (indeed, as the court precedents she appends show, its
application had been at least twice rejected by the Roman courts)®® and, if it does
exist (since those specific cases of rejection may not yet mean abrogation) it does
not apply to wives who — as she claims to be — come from a written marriage
(engraphos gamos) and are themselves married in a written form:

for an ex-gymnasiarch, regardless of how purely Greek his ancestry may have been)

would appeal to native Egyptian law. The hypothesis, while not incompatible with the

characterisation of the exousia as part of the ‘laws of the Egyptians’ (understanding

‘Egyptians’ not ethnically or culturally, but in its Roman administrative sense, as the

peregrini of the chora, Greeks included: supra n. 21), is in view of the sources (problematic

even for the supposed Greek aphairesis) highly conjectural and the argumentation
inconclusive, cf. Wolff 2002: 75 n. 18. For our purposes, the question is less relevant:
suffice to say that, whatever its origin, this exousia was invoked both by the Greek elite
and by Egyptians so uncontaminated by Greek culture that they needed an interpreter in
court (P. Oxy. 11 237, col. 7, 1. 37-38, in the 133 CE case before Paconius Felix). Against
the idea that Chairemon articulates his petition on the basis of the Roman interdictum de

liberis exhibendis vel ducendis (Dolganov 2019: 42-58), cf. Alonso 2023: 251 n. 155.

On the Greek aphairesis, the incidence of the Roman patria potestas on the marriage of

the potestate subiecti, the interdictum de liberis exhibendis, and Dionysia's apospasis,

cf., most extensively, Urbanik 2002 and Urbanik 2016.

Lit. supra in n. 24.

2 P Oxy. 11 237 (186 CE Oxyrhynchos), col. 7, I1. 19-29 and 11. 29-38. Both cases were
quite close in time: the first arrived to the court of the prefect Flavius Titianus in 128 CE
after being tried by the epistrategos M. Aemilius Bassus (for the identification, Thomas
1982: 194-195); the second, in 133 CE, was judged by the epistrategos Paconius Felix,
following explicitly the precedent set by Titianus five years earlier. Whether these two
decisions sufficed as abrogation of the paternal apospasis, we would be in a better
position to decide if we had Chairemon’s court materials, and not only Dionysia’s; but
her own argumentation — no law permits to drag wives away from their husbands ... and
if there is any such one, then not against those who come from written marriages —
strongly suggests that this was far from certain even for her. Contrary to what
sometimes assumed (cf. for instance Kreuzsaler-Urbanik 2008: 141 n. 38; M¢éleze
Modrzejewski 2014: 262 n. 17), the paternal apospasis does not seem to be the thema
decidendi in the 87 CE trial before the iuridicus Umbrius (P. Oxy. 11 237, col. 7, 1l. 39—
43), where the plaintiff seems to be the daughter and what she claims against her father
is to effectively deliver the dowry he granted her; the iuridicus’ assertion ‘It is worse to
take her away from her husband’ (1. 43, x£ipdv éott Gvdpog | dpo[peicdat]), unfortunately
interrupted by the broken papyrus, is no conclusive evidence of him overruling the
paternal apospasis.

27
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npdTEpov PV MG AvOpov KaToxAg xdptv, VOV 88 Tpogdoet vo|rpon oddev
avT@ TPOGNKOVTOG ODJEIC HEV Yap VOHOS GKoVGAS yuvalkag G GvEpdv
9 ~ bl 4 b \ \ b 9 ki A \ bl bl 7
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2

gyypdomv) ydpov yeyevnuévac kai dvypdoog (1. &yypdead) yeyevnuévag.”

To prove her point, Dionysia reproduces the opinion of a legal expert, the nomikos
Ulpius Dioskourides,30 dated some decades earlier, to 138 CE, regarding an unrelated
Dionysia. According to Dioskourides, in fact (Col. 8, 1. 2—7), only fathers married
agraphos have such power (and even these not anymore if they have given their
daughters in ekdosis: an important caveat that I will leave aside for the purposes of
this paper):*'

29

30

31

P. Oxy. 11 237 (186 CE Oxyrhynchos), col. 7, Il. 9—13: I now once more make my
petition to you, giving a full account of the case, | as also the royal scribe and deputy-
strategus has wished, and beseech you to give orders that written instructions be sent to
the office of the strategos so that the provisions | are paid to me at the proper time, and
he finally stops his attacks upon me, previously on account of an allegedly unlawful lien
and now under the pretext of a | law which does not apply to him. For no law permits to
drag wives away from their husbands against their will; and if there is any such one,
then not against those | who come from written marriages and have become (wives) in
written form. The text above, that of our new edition (supra n. 2), corrects in 1. 11 the
inf. pres. énioyewv by the likelier aor. émoygiv, and reintegrates in 1. 12 the clearly
readable pév.

The nomikos’ name results from a correction of our new edition: (supra n. 2): in P. Oxy.
II, Grenfell and Hunt had read Ulpius Dionysodoros, and it is under such name that our
nomikos appears in the literature so far. The correction is not only palaegographically
sound: prosopographically also, it is supported by the fact that Dioskourides is well-
known for his activity as nomikos in the thirties and forties of the 2nd century: SB XX
15147 (ca. 138 CE Oxyrhynchos) 1. 8; PSI V 450 col. 2 (2nd cent. CE Oxyrhynchos) 1.
37, 1. 45; BGU XX 2863 (133-137 CE Arsinoites?) 1. 19; P. Fouad 1 25 (144-149 CE
Arsinoites) verso, 1. 4-5.

An interesting attempt at solving the riddle of the relation between ekdosis-marriage and
paternal exousia in Lewis 1970. In the light of Dioskourides’ answer, two observations
on the role of the ekdosis’ seem to me important: (i) the nomikos’ opinion in this respect
is anticipated (Yiftach-Firanko 2003: 47-48) by a similar argument made by an
advocate in one of the precedents appended by Dionysia (Col. 7, 1. 28-29); (ii) the text
presupposes that not every marriage contracted in the lifetime of the wife's father
required the latter's ekdosis; (iii) the answer is best understood not as a fiction (so
Platschek 2015: 154-157), in the sense that ekdosis wives are dealt with as if they came
from a ‘written marriage’ (notice that the nomikos does not use the latter term: on this,
supra 1 and infra VIII), but rather in the sense that the ekdosis severs the daughter’s
connection to her parents’ marriage: it does not change, not even as far as the daughter is
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The unwritten quality of the marriage was therefore decisive — even if, according to
Dioskourides not the only relevant factor — for the power of the fathers over their
daughters' marriage. But this is not all. Another link between paternal power and
agraphia was already known before the publication of the petition of Dionysia,
through CPR I 18 = SPP XX 4 = MChr. 84 = Jur. Pap. 89 (124 CE Arsinoites):>®
fathers married agraphos were called to the inheritance of their children, so that
these could not make testament in favour of someone else as long as their father
lived. So we read in the plaintiff' plead:

100 A[o]podetsion S Totnpi|/xov pritopoc einévroc [oluverdvia Eavtdy
dypdoewg Tapamodti g Tvi Eoynkévar &€ av[t]iig ‘Qpryévny d¢ &releltnoey
Kol o EALove: tod véuov kehodvrog Tovg matépag énfi] ta[c] kAnpovopiag
lio T@®V €€ dypdoov maidmv OV Gvtid[ijkov 0éhewv kota Sl O[KInv
KAnpovépew g[ijvar Tod ‘Qpryévovg, ovk &xovtog &kel];vou amd Tdv vopwov
govoiav mepldvrog matpog £ic dAAov Twva |13 ypdeesw  d[wa]Onkny,
napagiov [mlap[a]vopo[v] obong [t]Ag &ig tov dvti|s0kov Sifa]0MKkng
GvtumoteioOo]t tdv H1d Tod viod katareldév| s[tov-] **
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concerned, the nature of her parents’ marriage, but merely results in her not ‘coming from
it’ in a legally relevant sense any more (notice the emphatic &€ dypdowv ydpov éotiv).
P. Oxy. 11237 (186 CE Oxyrhynchos), col. 8, 11. 2-7: Copy of the opinion of a legal expert.
Ulpius Dioskourides, former agoranomos, | legal expert, to his most esteemed Salvistius
Africanus, commander of the fleet and (appointed) for judicial matters, greetings. Since
Dionysia | has been given away in marriage by her father, she is no longer under the
father’s power. For even though her mother lived with her father in an unwritten way, | and
for this reason seems to be issue of an unwritten marriage, by the fact of her having been
given away in marriage by her father, she is no longer | from an unwritten marriage. It is
probably about this issue that you write to me, my good friend. Moreover, there are
minutes of trials which regarding the dowry protect the girl | against her father, and this too
can help her. (vacat) 22nd year of the deified Hadrian, Mecheir 20th. (vacat)

Purpura 2005.

CPR 1 18 (124 CE Arsinoites), 1. 6-15: Aphrodisios through Soteri|chos, rhetor, declares
that he joined in an unwritten manner a certain Sarapous | and had from her Origenes, who
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The judge, Blaesius Marianus, a praefectus cohortis acting by delegation of the
prefect (11. 1-3), who presides over the case (as often in 2nd cent. Egypt when the
intricacies of local family law were involved) with the aid of a legal expert, the
nomikos Claudius Artemidoros, accepts that the law is indeed as described by the
plaintiff:

Blaiciog Mapuavog | Erapyog omei[pn]c mpdng @rafv]ia[c Kiiikov
immkiic cV<A>Aadoog |4 Apte[]d[dpo T]® vou[ik®d [m]e[pl t0]d
npdypotog v[mn]ydpevoey amdlys[elafov 1| kol dv]eyvdodn koo AEE[v
o]Utwg 6 tedevticag ‘Qpix[yévng &€ dypd]e[o]v [yduov yelvou[e]v[og td
noltpl @aivetor kat[a]ls[Aeimery to B SiJabikn[g] Eovoia[v] pn
goy[n]kog t[od] matp[dg adt]od | [(]@v[T]og

Here, the father’s power refers to the property of the children and not to their
person, but in truth, also the apospasis in Dionysia's petition has a patrimonial side.
In the legal materials she appends, in fact, the father’s power to take back his
daughter is presented together with his power to take back the dowry, as two sides
of the same coin. In the first court precedent she quotes on her behalf, for instance,
a case tried directly before the prefect Flavius Titianus in 128 CE (Col. 7, 11. 19-29),
the defence argues against a father who wishes to take his daughter back from the
husband in the following terms:

porAntavdg drep Avioviov Tpocédnkev: £av dmepilvtog NV O ydpog, Tov
notépa ufite The Tpoikog unde the madog Thg £kdedolopévng EEovoiov
» 36

Exew.

died, and | others: (although) the law calls the fathers to the inheritances | of the children

from unwritten (marriages); (that) the adversary wishes | according to the testament to be

the heir of Origenes, (although) he has | according to the laws no faculty, living the father,
to write a testament | in favour of anyone else, (that) the testament in favour of the
adversary being inequitable and illegal | he lays claim to what was left by the | son.

CPR 118 (124 CE Arsinoites), 1l. 22-28: Blaesius Marianus | praefect of the first equestrian

cohort Flavia of the Cilicians, having consulted | Artemidoros the legal expert about the case,

dictated on the question a de|cree which was also read, word for word in these terms: the
deceased Ori|genes, conceived in an unwritten marriage, seems to have left his property |
to his father, since he did not have the faculty to write a testament while his father | was
alive. — The situation of such children, who, despite being owners, cannot bestow their
inheritance on anyone but their fathers is akin to that of the latini Iuniani, whose property,

despite being their own, returns upon their death to their patrons iure peculii: Gai. 3.56.

% p, Oxy. 11 237 (186 CE Oxyrhynchos), col. 7, 11. 28-29: Prokleianos on behalf of Antonius
added that if the marriage was not cancelled the father had no power over the dowry any
more than over the daughter whom he had | given in marriage. For the advocate's name,
Ipoxinavdg instead of Grenfell and Hunt's TIpoBatiovde, see our new edition of the
text (supra n. 2).

35
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And, in Dionysia's third court precedent (Col. 7, 11. 39-43 — Col. 8, 1. 1-2), in the
context of an 87 CE trial before the iuridicus regarding an apparently undelivered
dowry, the father's advocate argues that Egyptian fathers have power to deprive
their daughers not only of what they have given them, but also of whathever they
may acquire as their own:

Sopiidpevog ydp cot Aéyw [S]tt Aly[b]mtior 00 pdvov 10d deperéchar tag
[Buyatléplag w]v Edoxav éEovsiav, Exovowy 8¢ kal ov &av kal 1810 |4
kthoovror >’

IV. Written law and legal expertise

Two central questions raised by the sources must be kept separate from each other:
(a) where does this power come from, what is its source? (b) why is it linked to the
form, written or unwritten, of the marriage?

Concerning the source: through Dionysia's petition we know that the paternal
exousia was a part of the laws of the Egyptians that could be read in court.”® The
information comes from the second court precedent she appends in her defence
(Col. 7, 11. 29-38), a case tried in 133 CE before the epistrategos Paconius Felix,
where the hearing had been adjourned so that the law could be presented in court:

s ’ ¢/ €\ / 5 e\ 3 ) ’

Ioldwpog pntop vmep DAovnclog elmev, “TOV 0LV  QITIOUEVOV |3
drnoomdoat Bovrkduevov t[M]v Buyatépa adtod cuvoikodoav @ GvTidikm
dedikdoBon  Dmoybog mpodg avtov émt tod  E[mi]otpariyov |33 kol
e ~ A\ ’ e ~ e ~ 74 bl ~ e ~ b ’
vreptedeioBat v diknv vuely (L vUIV) tva avayvecbii 0 Tdv Atyvntio[v
vé]poc.

p Oxy. 11 237 (186 CE Oxyrhynchos), col. 7, 1l. 41-42: For I declare to you that the Egyptians
have power to deprive their daughters not only of what they have given them, but also of
whatever they may | acquire as their own.
That this particular law could be read in court does not mean, as often assumed, that the
‘laws of the Egyptians’ had been object of a compilation. Such compilations existed for
the native Egyptian law: cf. the so-called Zivilprozessordnung (P. Berlin P 13621 r., P.
Cairo CG 50108a-b, P. Giessen UB 101), P. Berlin P. 23890 r., P. Carlsberg 236, and
especially the so-called codex Hermopolis (P. Matha), conjectured by Lippert 2008: 85
to be fragments from the codification ordered soon after the Persian conquest by Darius
I, according to the so-called Demotic chronicle (P. Bibl. Nat. 215 verso, ¢ 6—16). That
such compilations remained in circulation in Roman times, in the Greek versions we
also know existed, would not be surprising: and indeed, it may well be that the law was
read in our case from one of them. That the ‘laws of the Egyptians’ in the 2nd cent.
sense of the term, comprising all legal traditions present in the chora, could have been
compiled, is instead hardly thinkable — and our text does not require it either.
¥ p Oxy. 11 237 (186 CE Oxyrhynchos), col. 7, 11, 31-33: Isidorus, advocate for Phlauesis,
said that the plaintiff therefore, wishing | to take away his daughter who was living with

38



Agraphos gamos: Marriage, Family and Inheritance in Roman Egypt 421

And in fact, the continuation of the court record confirms that the law was indeed
presented in court and read before the epistrategos:

Mokodviog DAME  dvayvocbnto (L dvayvocdito) o6  v[o]u[oc.
Alvalzgyvocdévioc Takdviog [OPRIME: dvdyvetor (I dvdyvete) kol tov
Termavod dmop[vinpotiopdv. *°

The paternal exousia itself, therefore, was written law. For the link between the
exousia and the form of the marriage, instead, Dionysia cannot quote any law, but
merely (Col. 8, 11. 2—7) the opinion of the nomikos Dioskourides reproduced supra
sub IIL*" Also for the link between testamenti factio of the children and the form of
the father's marriage the plaintiff in CPR I 18 does not produce any written law, and
the judge himself seeks instead confirmation through a legal expert (see supra in III).
If our sources do not mislead us, therefore, the power of the father was written law;
its connection to the form of the marriage, instead, resulted from the interpretation
of the legal experts. This means: it is not the remnant of a remote tradition or of old
laws the purpose of which might have become obscure with time, but arises in the
2nd century from a certain legal logic that was still then very much alive and which
therefore we can aspire to reconstruct. There must have been something in the
difference between agraphos and engraphos gamos that led the 2nd century nomikoi
to link them to the paternal exousia. This logic, I believe, can be reconstructed
going back to Tryphon's unwritten marriage, P. Oxy. 11 267 = MChr. 281 (36 CE).

V. The loan-dowry tradition

Two aspects of Tryphon's document will be particularly significant for us: it is a
non-notarial document, a cheirographon; and it is not fashioned as a marriage deed,
documenting the marriage itself and the duties of the spouses, but as a bank-
confirmed receipt, in the typical Oxyrhnchite form of a cheirographon kai
diagraphe:*

the defendant, had recently brought an action against him before the epistrategos | and

the case had been deferred in order that the Egyptian law might be read.
P Oxy. 11 237 (186 CE Oxyrhynchos), col. 7, I1. 35-36: Paconius Felix said, ‘Let the law
be read.” When it had | been read Paconius Felix said, ‘Read also the minute of Titianus.’
In the same sense, Platschek 2015: 158: “Dass das Gesetz beide von Dionysia genannten
Negativbedingungen fiir das Heimholrecht des V aters formulieren wiirde, ist zu bezweifeln”.
The equation of bank-diagraphai to public documents occurred only with the advent of
the so-called ‘independent’ diagraphe — no longer mere confirming of payment regarding a
transaction otherwise documented, v.gr. through cheirographon as in our case, but execution
of the entire document through the bank — and only regarding the latter, not earlier than
the turn of the 1st to the 2nd century CE: Wolff 1978: 95-105. There is, therefore, little
doubt that Tryphon’s document, as all the other cheirographa kai diagraphai that we
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Tryphon acknowledges to Saraeus that he has received from her through a bank at
the Serapeum 40 silver drachmas — with the bank’s subscription in 1l. 32-34 — and,
in addition, a pair of gold earrings and a robe, typical dotal objets, given, as it is
typical for dowries, under estimation: 20 and 12 drachmas respectively. All in all,
72 drachmas, which he promises to repay. Remarkably, not in case of separation,
but in roughly 5 months: the document was executed on May 22nd (i.e. Pachon
27th of the first year of Caligula, 1. 22) and the sum must be repaid on October 27th
(Phaophi 30th of Caligula's second year, 1. 11-13). Why this exact term we do not
know, but it might be related to Saraeus pregnancy (supra II).

Together with this general obligation to return the entire sum in five months,
Tryphon promises: in 1l. 18-21, as we have seen (supra 1), to pay a sum on account
of childbirth, should they separate during her pregnancy; and in general in case of
separation (1. 17-18), to return the earrings:

dav 88 | dmalaydpsy & AoV $Eéotar oot Eew 10 oV dva| oy
Cedyoc &v Tt Yon Swmp[floet. énel 8¢ obveopev | dAAHA0K Gypdom[c]
npocoporoydt (1. Tpocoporoy®d) 20v hoabtog ¢k dtupopdc [ dnfaikay]duev
& GAMA[oV] évkdov o[o]d oton[c] ddoev ot (Whitehorne; prev. ed.: €og
&v o) |*' [eic Ayov 8lamdving Aoy[efag Spoyudc - ca.17 -1*

will review in this section, were yet purely private documents and would not have been
recognised at the time of their execution as demosioi chrematismoi.

B p Oxy. 11 267 (37 CE Oxyrhynchos), 1. 2—13: I acknowledge the receipt | from you at
the Serapeum at Oxyrhynchus through the bank of | Sarapion, son of Kleandrus, of 40
silver drachmae of the Imperial | and Ptolemaic coinage, and | for the value of one pair
of gold earrings, 20 drachmae of silver, | and for a milk-white robe, 12 drachmae of
silver, | making a total sum of 72 drachmae of silver, | to which nothing at all has been
added, in consideration of which | I have consented. And I will repay you the 72
drachmae of silver | on the 30th of Phaophi in the coming | second year of Gaius Caesar
Germanicus Novus Augustus | Imperator (Oct. 27th. 37 CE) without any delay.

“p Oxy. 11 267 (37 CE Oxyrhynchos), 1. 16-21: If | we separate from each other, you
shall be empowered to have the pair of | earrings at their present value. And since we are
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The earrings clause is best understood in the sense that Tryphon needs to return
them immediately if a separation occurs before the established 5-month term, the
rest becoming due only then.* In any case, both the earrings and the pregnancy
clause show that this is indeed a marriage document of some sort, with the earrings
and probably also the robe and the money functioning as a dowry. A dowry
articulated in such a way, though, that both espouses are free to depart from each
other, if they so wish, after five months: Saraeus by claiming back the sum, Tryphon
by giving it back to her — with the only addition of childbirth expenses if the
pregnancy progresses without problems and he nevertheless repudiates her. And yet,
the term dowry is avoided, and the entire agreement is articulated as a loan would be.

This is not the only case known to us of a dowry given as a loan. In the early
nineties, Traianos Gagos, Ludwig Koenen and Brad McNellen*® called attention to a
series of marital loans in the archive of Pausiris — like Tryphon, a weaver in Ist
century Oxyrhynchos.*” These are, like in Tryphon’s case, loans granted by a wife
to her husband through a bank at the Serapeum of Oxyrynchos; again, by non-
notarial document; and just like for Tryphon and Saraeus, they clearly function as a
dowry. Unlike Tryphon’s, the loans in Pausiris’ archive do not always include a
preestablished term for payment: most are open ended, to be returned only if the
wife requests them, and then within thirty days.

As an example, let us consider P. Mich. inv. 92: three hundred drachmas are
here documented as received through a bank at the Serapeum of Oxyrhynchos —
although the sum in truth arises from the estimation of typical dotal objects like
earrings and a chain, granted to Pausiris by his wife Tauris. The document was
given in Tybi of Vespasian's sixth year, December 73 CE to January 74 CE, as we
learn through its repayment in P. Mich. inv. 89, despite which the marriage
continued:**

living | together in an unwritten way, I further agree if as aforesaid owing to a quarrel |
we separate from each other while you are in a state of pregnancy, I will give you | on
account of childbirth expenses ...

45 So, convincingly, Whitehorne 1984: 1272, and Yiftach-Firanko 2003: 92, with further
lit., against Wolff’s interpretation, that Saracus would be entitled to the sum only if the
couple remains together, while in case of separation she would lose everything except
the earrings.

46 Gagos-Koenen-McNellen 1992.

47 Pauriris’ archive, in the Michigan collection, and Gagos’ work on it, remain

unfortunately unpublished.

P. Mich. inv. 92 was Published as Appendix I in Gagos-Koenen-McNellen 1992; in their

document list (ibid.: 202-204), the loan is nr. 13, its likely repayment in P. Mich. inv.

89, nr. 18; for a detailed analysis of both and of the complex financial situation of

Pausiris, Gagos-Koenen-McNellen 1992: 184—187.
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Like Pausiris’ and Tryphon’s, most of the preserved dowry-loans from
Oxyrhynchos and their repayments are executed as cheirographon kai diagraphe
through the banks at the Serapeum,’® suggesting that this was a model kept alive
particularly in their scribal tradition. In any case, as Gagos realised,” these dowry-
loans are related to a well-known Demotic practice. One of the best pieces of
evidence for this is a Demotic papyrus, of which only the Greek subscription has
been published, as P. Tebt. 11 386 = MChr. 298 (12 BCE Hiera, Arsinoites):

P Mich. inv. 92 (73-74 CE Oxyrhynchos): I acknowledge | that I have received from
you at the Serapeum in the city of Oxyrhynchos | through the bank of Ammonios,
Sarapion and Co, | [the capital sum of] three hundred [drachmas] | of Augustan silver
coinage, [that is 300 drachmai of silver], which includes one pair of gold | earrings, forty
drachmas in value and a | chain of a weight of thirty drachmas of uncoined silver and
[...]| one hundred and sixty drachmas in value, and [...] | [...] worth eighty drachmas.
The aforesaid | capital I shall repay to you within thirty days of | request. I further
acknowledge that if there is a separation | while you are pregnant, I shall pay you, aside
from the aforesaid | capital, another 100 drachmas of silver for the expense of childbirth.
Linked to the Serapeum banks are, in Pausiris’ archive (document numbers after Gagos-
Koenen-McNellen: 202-204): nr. 18 (P. Mich. inv. 89, 74 CE), the repayment by
Pausiris of the loan above; nr. 6 (P. Mich. inv. 79, 60 CE), a 20 dr. two-month loan
granted to Pausiris’ older brother Dioskous by his wife Thermouthion, and its repayment
in nr. 10 (P. Mich. inv. 77, 60 CE). Also through the Serapeum banks had been executed
the loan repaid by a certain Sarapion to his wife Taysoreus in P. Oxy. XLIX 3487 (65
CE Oxyrhynchos). Agoranomic are instead a second loan granted to Pausiris’ brother
Dioskous by his wife Thermouthion (nr. 9, P. Mich. 111 191-192 dupl. 60 CE) and its
repayment a year later (nr. 11, P. Mich. 111 194, 61 CE); a draft of an agoranomic loan is
also P. Yale 1 64 (75-76 CE Oxyrhynchos), granted by Thaesis to her husband Aperos.
A pure cheirographon instead is P. Lund. VI 3 = SB VI 9353 (139 CE? unknown
provenance), cf. Gagos-Koenen-McNellen 1992: 196-199.

1 Gagos-Koenen-McNellen 1992: 198-199.
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Crucial for us here is the explicit assimilation of the estimated dowry to a loan —
Eo 10 ddvnov mapa Tapeiglye[wg] ... TAS yovaikds ufov] | eepviy oLV IHOTIGHG
apyvplov dpayulag elkoot téocaplale a[¢] kai dmo[d]do[w]. The text confirms
beyond any doubt the Demotic roots of this loan-dowry practice, typically
articulated as open-term loans to be returned within thirty days of being claimed by
the wife. It is the exact same legal structure that we find in Pausiris’ archive, and
indeed it corresponds to a well attested Demotic practice, that Pieter Pestman, in his
ground-breaking study on marriage and marital property in Egyptian law, classified
as type B.>®> An example of this Demotic type B is P. Cairo 50129 = P. Ehevertrige
51 = Spiegelberg, Demotische Denkmdler 111, p. 93 = Acta Orientalia 23, p. 119 =
Pasek, Urkunde Hawara 46 = SB vi 9297 (86 BCE Hawara, Arsinoites), the central
clauses of which read as follows:

(a) You have given to me 500 (deben) of money, half of it is 225 (deben) of money,
is 500 (deben) of money again, by which 24 (obols) of copper (go into a stater) as
your money to become a wife to me (hd n ir hm.r), which you have given to me (in)
Hawara (and) Nablu, the villages the Pharaoh has made (into) a place of oath; I
[have received] it from your hand, my heart is content with it, (for) it is complete
and without any remainder; I have nothing, not a single claim in the world on you
on the grounds thereof from this day and afterwards; I cannot [impose] on you an
oath before a God or before (the) Pharaoh from this day and afterwards; you have a
right to it, at my charge;

(b) I shall give you emmer, 27 artabas of 40 hin, is barley 18 artabas of 40 hin, is
emmer 27 artabas of 40 hin again and 200 (deben) of money, half of it is 100

2P Tebt. 11 386 = MChr. 298 (12 BCE Hiera, Arsinoites): Year 18 of Caesar, Pauni 12th,
executed | through Herod the notary (...) | (hand 2) I, Pakemis son of Pakemis, of those
from Hiera | of the division of Polemon, Persian of the | descent, have the loan from my
wife Tameis|chis daughter of Soknopis, | a dowry with clothing (to the value) of twenty-
four drachml|as of silver, which I will also return. | If a separation from each | other shall
take place, I shall pay it within thirty days | after she will claim it from me, without any |
delay or pretext, in accordance with | what is written above.

53 Pestman 1961: 32-37. In P. Tebt. 11 386, the husband’s duty to pay the sum back upon
divorce clearly points to model B rather than C: infra VI and Pestman 1961: 36.
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(deben) of money, is 200 (deben) of money again, (by which) 24 obols of copper
(go into a stater) as your maintenance ( <k hbs), annually.

(c) On your day you demand from my hand the above 500 (deben) of money, I shall
give it to you thereupon, on a day within 30 days after it being claimed from my
hand which you will do; if I do not give you (back) the above 500 (deben) of
money within the above 30 days, from [my] hand [(then) I shall] give you
maintenance in accordance with the maintenance as written above: the (same)
emmer and copper-money above described, till I give you the above 500 (deben) of
money (back);

Central to the model is the clause (a) where the husband acknowledges that the
bride has given him the so-called ‘money to become a wife’ (hd n ir hm.r), and the
clause (c) where he promises to give it back within 30 days of being required - thus
securing the right of the wife to recover the sum upon separation. Having accepted
the sum and, with it, the woman as his wife, the husband untertakes to provide for
her maintenance, at a carefully specified annual rate.

Not only the legal structure of the hd n ir hm.t as open debt, to be returned
whenever demanded, rendered in Greek subscriptions like P. Tebt. 11 386 = MChr.
298 simultaneously as pherne and daneion, finds a clear echo in Pausiris (thirty-day
term included) and Tryphon. Noteworthy also, as underlined by Gagos,’ is the clause
mep OV kol | ovvaéneiopat in Tryphon (P. Oxy. 11 267, 1.9-10), lit. ‘by which I am
persuaded’, referred to the amount of the dowry. Such clause is not attested in Greek
loan or dowry models, and indeed, would not make much sense there, considering
that the party receiving the sum does not have any claim to it — but rather takes on a
debt — and that her consent is already expressed by taking the sum. Instead, couneifo,
as Gagos observed, was routinely used in the early Roman time to translate the
standard Egyptian consent locution 'my heart is content with it',* precisely the expression
we find in model B when the husband receives the hd n ir hm.t: a further trace, even
in the formulation of the clauses, of the Egpytian origin of these Greek dowry-loans.

VI. The Demotic ‘universal sale’ marriage tradition
In the Demotic tradition there was yet another form, deeply different, to create a wife’s
right to an annuity: the so-called “endowment document” (sh n s<nj), which Pestman

54 Gagos-Koenen-McNellen 1992: 190.

> Cf. already Biscottini 1966: 201 n. 2 i.f. Gagos’ example is SB I 5231 = Jur. Pap. 28 (11
CE Psinachis, Arsinoites), a Demotic ‘document for silver’ translated into Greek, ‘as far
as possible’, as such translations routinely warn — [av]ti[y]p[ae]ov Alyvrtiog n[pdlosmg
‘E[A]Anviott pehnppnve[v]uévng [kalto [t0 8luvatdv (1. 1); the clause ‘my heart is
satisfied with the silver, the price of my house’ is there rendered néne[1]kdg pe dpyvpiot
| Tht Ti[ufit] thig dropyod[c]ng pot oikia[c]. Yet a better example may be CPR XV 1 =
SB 1 5246 (3 BCE Arsinoites), from the archive of Satabous, a Greek translation of a
Demotic apostasion (1. 1-20) and its equally Demotic subscriptions, the first of which
reads: [dvtiypogov Omoypagfic Alyvmriog ‘EAAnviori pebnpunvevuévng xatd 10
duvatdv. Tarapodc] IMeteco[V]xov . [ Joow xai [Oporoy®d cou]rencicOar (1. 18).
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labelled as model C.*° As an example, P. Bibl. Nat. 224 = P. Ehevertrige 10 D =
Rev. Eg. 2,p.92=8B12=UPZ1137=P. Précis p. 1007 n. 1 (69 BCE Memphis),
the central clauses of which are articulated thus:

(a) You have caused my heart to be satisfied by giving to me 21 (deben) of pure
silver from the treasury of Ptah, is 20 (deben) of silver and 9 kite 2/3 1/6 1/10 1/30
1/60 1/60, is 21 (deben) of pure silver from the treasury of Ptah again, as your
endowment (s “nj).

(b) To the god’s seal-bearer Peteesis, son of Hereius, my eldest son, your eldest
son, and of the same status to Petosiris, son of Hereius, my son, your son, both, my
children, your children that you have born to me, and to the children that you will
bear to me, belongs everything and all that belongs to me and that I shall acquire.
(c) I shall give you emmer, 37 artabas of 40 hin, is barley 24 artabas of 40 hin, is
emmer 37 artabas of 40 hin again, and 2 (deben) 4 kite of pure silver from the
treasure of Ptah, is 2 (deben) 3 Kite 2/3 1/6 1/10 1/30 1/60 1/60, is 2 (deben) 4 kite
of pure silver from the treasure of Ptah again, for your food (and) clothing (and)
money, annually in the house, as you wish.

Here, the sum received by the husband (a) did not serve to turn the woman into a
wife, but directly to establish his duty (c) to provide alimonies. Called s “nj, lit. ‘what
enables to live’, often translated as endowment, this sum and the ensuing arrangement
could indeed be granted also in non-marital contexts and its repayment did not
depend on divorce but exclusively on the will of the woman.”” Unlike in model B,
the sum does not seem to have depended on the specifics of the situation and the
bride's possessions, but was determined at a stereotype rate, most often of 21 deben
of silver.”® That the sum could at least in some cases have been not just stereotype
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Pestman 1961: 37-50; Lippert 2008: 167—169.

Pestman 1961: 69—71. Procedural solutions and documentary models regarding some of
the possible conflicts arising from such endowment arrangements can be found in a long
section of codex Hermopolis col. 4, 1. 6 —col. 5, 1. 31.

21 deben are equivalent to 420 drachmas. This is the sum in practically every preserved
endowment contract from the 2nd and Ist cent. BCE: P. Mich. 4526 Al/All = P.
Ehevertrdge 4D/Z (199 BCE Philadelphia); P. Mich. 4244/4a = P. Ehevertrdge 6Z (142
BCE Heliopolis), wrongly labelled by Liiddeckens as a document for silver; P. Hamb.
dem. 14 = Urk. Hawara V111 a (129 BCE Hawara); P. Kairo 30607 = P. Ehevertrdge 7D
(128 BCE); P. Kairo 30608-30609 = P. Ehevertrige 8D—Z (123 BCE); P. Kairo
30616b—a = P. Ehevertrdige 9D-Z (78 BCE Tebtynis); and P. Bibl. Nat. 224-225 = P.
Ehevertrdge 10D-Z (68 BCE Memphis), used above as example. The 21-deben tradition
seems to have solidified only in the 2nd. century BCE: previous endowment deeds were
given at 30 (P. Chic. 17481 = P. Ehevertrdge 1D, 365 BCE Arsinoites) and 6 deben (P.
Bibl. Nat. 219 = P. Ehevertréige 2D, 316 BCE Memphis); at 50 deben still in the early
2nd century (P. BM 10591B VI 21-VII 5 = P. Ehevertrige 5D, 181 BCE Siut).
Significantly, when in later Ptolemaic and early Roman times the sum oscillates again, it
does not return to round numbers but insists on adding one: not 50 but 51 deben in P.
Heid. Aeg. 10-11 = P. Ehevertrdige 11D-Z (late Ptolemaic, Karara), not 10 but 11 in P.
Mich. 347 = P. Ehevertréige 12D (21 CE Tebtynis); also in the early Roman examples
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but also fictitious, rather than actually received by the husband, is suggested by the
famous episode of Tabubu in Setne’s cycle (infra in this same section).”

Two further differences between this model C and model B will be crucial for us:*

(1) In model C, the acknowledgement that the sum has been paid (clause a) leads
to the recognition of the — future or already born — common children as heirs (clause b).
This is never the case in model B, where no inheritance rights whatsoever are bestowed
on the children, who are not even mentioned. Securing the inheritance rights of the
common children seems therefore one of the main specific goals of model C.

(i1) In model C, the entire property of the husband, present and future, is sold to
the wife — without her paying any actual price.®’ This is done in a separate document,
a so-called “document for silver” (sh db3-hd), the standard form of the Demotic
sale, labelled in Greek simply as prasis. As illustration, the counterpart of the
previous document, concluded by the same parties on the same day — Mesore 29th
of the 13th year of Ptolemy XII Auletes —, P. Bibl. Nat. 225 = P. Ehevertrige 10Z
= Rev. Eg. 2, p. 93 = UPZ 1138 (69 BCE Memphis) will suffice. Its central clauses
are the following:

(a) You have satisfied my heart with the money, the price of everything that
belongs to me and that I shall acquire, house, field, yard, land, wall, square, garden,
vineyard, male servant, female servant (...) all household goods, every prebend,
and of all things, all writings, all documents, agreements with any free person (...)
of everything on earth. They belong to you from today onwards. I have no claim in
the world against you in their regard.

(b) Whoever comes against you because of them I will cause to be far from you
with regard to them necessarily without delay. And I will make them be clear for
you from every document (...) everything on earth.

from the grapheion of Tebtynis the sum is 21 or 11, now not in silver deben but in gold
pieces, proving that decisive in these endowment documents is less the currency value
than the number symbolism — which again suggests that the sum may often have been
fictitious. Behind this tradition of adding one to a round number there is probably no
other reason than the imperative to avoid illiberality at least when marrying: to the
round sum one is added, for the exact same reason that makes imperative in modern
discount sale practice to detract one, even if it is only one cent, from the round price,

leaving 20 at 19.99.

In the regime outlined in Codex Hermopolis, though, lawsuit can be brought by the part

owing the alimonies, claiming not to have actually received the s nf documented in the

endowment deed: should his adversary refuse to swear under oath that the sum was

given, the document will be torn up: col. 5, 11. 7-11.

60 Cf., in extenso, Pestman 1961: 48-50.

8! pestman 1961: 39-41. Unlike the symbolic (and probably often fictitious) sum of the
s “np, which constitutes the core of the endowment document and is thus never omitted,
no sum is ever mentioned as price in the ‘document for silver’ when executed in a
marriage context.
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(c) To you belongs every document that has been made concerning them, and every
document that has been made for me concerning them, and every document due to
which I have a right with regard to them. They and their rights belong to you. To
you belongs all on the basis of which I have rights regarding them.

Unlike Greek sales, Demotic ‘documents for silver’ are not enough to deprive the
seller —here the husband— of ownership. This would have required a deed of surrender
called ‘document of being far’ (sh n w3y), apostasion in Greek, which of course is
not granted in marriage contexts. Without it, the husband remains owner, but the
wife becomes owner as well, in a form of functionally divided ownership.® In

62

The careful fashioning of the clauses in the ‘document for silver’ and in the ‘document
of being far’ clearly shows that the buyer acquired already through the former. The core
clause of the document for silver reads (P. BM 262 + MChr. 181 = P. Dime 111 5, 11 CE
Soknopaiu Nesos, right column, 1. 3): “you have satisfied my heart with the money, the
price of my house ...”; and, after the description of the object (1. 5-6), “they belong to
you | from today onwards”. In actual sales, where a ‘document of being far’ is also
granted, usually on the exact same day, the core clause reads (in the same P. BM 262 +
MChr. 181 = P. Dime 111 5, 11 CE Soknopaiu Nesos, left column, 1. 3): “I am far from
you concerning your house ...”; and, after a description of the object, identical to that of
the first document (1. 5-6), “I do not have any claim at all on you concerning them |
from today onwards”. The quite deliberate form (Zauzich 1968:152—153) in which the
‘my’ of the first document gives way to the ‘your’ in the second speaks for itself: when
the latter document is executed, the house belongs already to the buyer, by virtue of the
former. It would be a mistake, though, to consider the ‘document of being far’ — with
Depauw 2014: 56-57 — as ‘secondary’ and ‘mere confirmation’ of the sale. It is true that
the sale version of the ‘document of being far’ belongs to a wider genre used for many
other purposes, like quitclaims after judgment, after payment or among heirs. But it is
far from obvious that such quitclaims merely confirm an existing situation, as often
held: the assumption that, without explicit quitclaim, no lawsuit would be possible after
a first trial, a payment or a distribution of inheritance, is, in fact, an unwarranted petitio
principii; it rather seems that the ‘document of being far’ is the actual way in which a
claim that otherwise would remain possible is excluded. Regarding sales, law historians
have tended — as Depauw does, cf. also Lippert 2008: 153—154 — to unreflectedly use the
modern paradigm of ‘transfer of rights’, and ask themselves when ownership is
transferred, which obviously can only happen once, either with the document of silver
(as Depauw holds) or with the document of being far. But the idea of something called
‘ownership’ being ‘transferred’ is a rather artificial, ontologising view of subjective
rights as substantial realities passing from alienor to acquirer; even in Roman law, this
idea arose comparatively late — to the point that in the early 20th century the idea itself
of a ‘dominium transferre’ came to be dismissed as a later Byzantine interpolation in the
classical sources, cf. De Francisci 1924, and now Stagl 2009: 1191-1206. If, instead of
thinking in terms of ‘transfer of ownership’, we consider the situation of the two
individuals involved, a buyer who will acquire something and a seller who will lose it, it
is no longer a logical necessity for the seller’s loss to be simultaneous with the buyer’s
acquisition. This is precisely what the Demotic two-step model allows the parties to
decide for themselves, depending on their aims: the document for silver is, as we have
seen, sufficient for the buyer to acquire; for the seller to lose his right, his actual
surrender through the document of being far is nevertheless necessary. When the parties
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practice, this means that no alienation by the husband without her consent can be
opposed to her: a limitation of the husband’s alienation power that the Greek sources
(infra VII) will construct as a ‘hold’ or ‘lien’ (German: ‘Verfangenschaft’), a katoche.
Only in case of divorce, if the husband is not in the position to return the endowment
sum (s<nf), will he have to forfeit his entire estate to the wife through a ‘document
of being far’.®® Securing the wife's right to the snj is the first function of this
‘universal sale' that the Greek sources (infra VII) call panprasion (since it refers to his
entire property) or proprasis (since it is not a definitive sale with loss of ownership).**

The two peculiarities of model C, the veto arising from the panprasion, and the
inheritance rights of the children, are related. It is, in fact, not only to secure her
s<np but also the future inheritance for the common children that the wife acquires
a veto right. The most effective illustration can be found in a famous Demotic novel,
the story of Prince Setne Khaemwaset, son of Ramses II, preserved in the part
relevant for us in P. Cair. 30646 (probably 3rd century BCE).®> The story, and
particularly the episode of Tabubu that will interest us, has fascinated readers since
the late nineteenth century, when Gaston Maspero included it in his ‘Contes

populaires de 'Egypte ancienne’.®

aim at an actual sale, both documents are executed immediately one after the other, as in
the above mentioned pBM 262 + MChr. 181 = P. Dime 111 5 (11 CE Soknopaiu Nesos).
When they aim instead at securing a debt, the same two-step model allows them to do so
by just postponing the second step, the apostasion, to the moment of the debtor's
default: cf. P. Hauswaldt 18 = Berlin Ag. Mus. inv. 11337 (212211 BCE Edfu), where
land is given as security for a loan, and the document of being far is written a year later
than the document of silver, on the same papyrus; in the meantime, the debtor does not
lose the land, even though the creditor is also already owner (what other position could
he acquire as security in a system that unlike the Roman does not know the category of
the ‘limited real rights’?), with the result that the debtor, who will typically retain
possession, use and enjoyment, will not be able to alienate without his consent — exactly
the same practical effect that this truncated sale without ‘document of being far’ had in
the marriage context that interest us, see infra in text. On ‘functionally divided ownership’,
Alonso 2016: 123 n. 11.

53 An example, in P. Louvre 2428 (277 BCE), cf. Pestman 1961: 40-41.

8 On this function of the panprasion, Pestman 1961: 133-136.

5 This is the so-called “first Setne papyrus’, Setne I. For an English translation, Lichtheim
1980: 125-138; Ritner 2003. Another part of Setne's saga is preserved in P. BM 10822,
the so-called Setne II. On the historical figure of Ramses’ son Khaemwaset, Fischer
2001; Ray 2002: 78-96. Fist detailed studies: Révillout 1887 and Griffith 1900. Even if
the legendary stories associated with Setne may go back to the Saitic time or even beyond,
the legal practice used as narrative device in the Tabubu episode is anchored in the
Demotic tradition of the Persian and Ptolemaic period: the earliest preserved sh n s<nj is
dated 365 BCE (P. Chic. 17481 = P. Ehevertrdge 1D (Arsinoites); the earliest example
of a 'type B' marriage agreement comes from just a few years after the Persian conquest
(P. BM 10120 A = P. Ehevertrdge 6 = P. Tsenhor 3, 517 BCE Thebes).

66 Maspero 1911: 123-182, first edition 1882; the episode of Tabubu (144—-150) captured
immediately the imagination of its time, as a new Judith, Dalila or Salome. As soon as 1892,
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As the story goes (col. 4, 1. 38 — col. 5, 1. 30), prince Setne sees one day in Memphis
the most fascinating woman, covered in jewels, followed by servants, and proceeds
to make one of the most appalling advances in literature history, offering ten pieces
of gold for one hour with her. She, by name Tabubu, is horrified and haughtily rejects
him: “T am pure, [ am not a nobody. If you desire to do what you wish with me, you
must come to Bubastis, to my house”. Tabubu is in fact the daughter of the prophet
of Bastet, the cat goddess of domestic life, but also, in her dual manifestation as
Sekhmet, the blood-thirsty lion goddess of war and destruction: both ‘nurturing
mother’ and ‘mistress of dread’. As Setne, after long search, finds her splendid
house, she presents her conditions: “I am pure, I am not a nobody. If you desire to
do what you wish with me, you will make for a me a endowment document (sh n
s<nfp) and a document for silver (sk db3-hd) for everything you own”. In other
words: in exchange for the hour that Setne wishes, Tabubu requests a marriage
arrangement of Pestman’s C type. Setne consents, but Tabubu has a further
demand: “I am pure, [ am not a nobody. If you desire to do what you wish with me,
you must make your children subscribe to my deed. Do not leave them to contend
with my children over your property”. The children, who magically happen to be
present, confirm the sale, but Tabubu is still not satisfied: she wants them dead.
Setne, full of desire, consents. The children are killed in his presence and thrown
from the window to be devoured by the dogs and cats on the street. As he
approaches Tabubu to finally embrace her, her mouth opens in a horrifying cry ...
and Setne wakes up, on the street, naked, just on time for his father, the pharaoh, to
pass by and find him in such state.

Tabubu’s preoccupation with Setne’s children, and their terrible fate in his
dream, illustrate quite effectively the function of the veto right acquired by the wife
in Pestman’s model C: it served, as Tabubu proclaims, to protect the entitlement of
the common children (the future children that Tabubu’s marital demands imagine)
to the paternal inheritance. When the children come of age, it is their consent —
typically the consent of the eldest son — that is required: it is for this reason that
Tabubu wants to have her documents subscribed by Setne’s children; she assumes
that Setne had concluded a similar arrangement with the children's mother and
therefore no alienation — and certainly no new universal sale — would prevail over
their right without their consent. So much is confirmed by one of the legal rules
quoted in the famous lawsuit before the laokritai of Siut, in P. BM 10591 (170 BCE
Siut) recto, col. 10, 11. 7-9:

If a man draws up an endowment document (sk n sn}), for a woman and he gives
goods of his to another person, without the woman or her eldest son having approved
of said deed: If the woman or her eldest son brings an action against the man to

an adaptation entitled “Taboubou’ was published by J.-H. Rosny (pseudonym of the borthers
Boex), lavishly republished in the thirties with Art Déco illustrations by Maurice Lalau.
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whom the goods are given, they (the goods) will not be pure for him and he shall
not be allowed to be full of them.®’

Notice that the acquisition of the buyer yields only to a claim of the beneficiaries of
the universal sale: it is in this sense that the goods are ‘not pure’ for him — he does
acquire, and his right prevails over third parties, but is outmatched by that of wife
and children, in a form of relative ownership. Properly speaking, therefore, it is not
so much that the assets become inalienable, but rather that without the consent of
wife or eldest son the alienation does not prevail over their right.

If this position of wife and children is in the Siut rule associated with the
endowment document, it is certainly because — aside from cementing by itself the
latter’s inheritance rights — the practice linking it to the universal sale was so
constant that it could be assumed the former would not be granted without the
latter. How common this practice remained in later Ptolemaic and early Roman
Egypt is illustrated by the invariable mention of the wife's or eldest son's consent in
sale documents, whenever the selling party is Egyptian. In such universal-sale
marriages, the husband's property becomes family property, secured as inheritance
for the common children, and no longer disposable for him without their consent.

VII. Loan-marriages and Sale-marriages in Early Roman Egypt

In early Roman times, as it became increasingly clear how unpractical Demotic had
become — with the eradication of the Egyptian laokritai — for deeds needed in
court,” a Greek version of Pestman's model B became widespread, as we have seen
through the cases of Tryphon and Pausiris, and many other examples attest well
into the 2nd century, in Oxyrhynchos® and elsewhere.”” Onomastics are

57 Cf. also, in the same P. BM 10591 (170 BCE Siut) recto, the previous rule, regarding
precisely the case feared by Tabubu, namely a man who after divorce from a type C
marriage, concluded yet another one of the same kind: “If a man marries a woman and
he draws up a deed for her concerning a s<nh and he has a child by her and he divorces
her and he marries another woman and he draws vp a deed concerning a s<nh for her
and he has a child by her and said man dies: his possessions shall be given to the
children of the first wife for whom he first drew up a deed concerning a s<nh.” This
exclusion of the children of the second marriage by those of the first can only be
avoided if the latter waive their rights by consenting to the new universal sale.

Demotic execution of model B, like the Demotic documentary practice in general, does
not seem to have survived beyond the first century CE: the latest attestations of model B
in its Demotic original are the unpublished Demotic part of P. Tebt. 386 (12 BCE
Tebtynis), and three documents from Soknopaiu Nesos: P. Dime 111 39 (11-10 BCE), 40
(28 CE) and 41 (53 CE).

In Oxyrhynchos, Greek dowry-loans like those of Tryphon and Pausiris we find also,
twice, between Pausiris' older brother Dioskous and his wife Thermouthion: nr. 6 and 9
in the list of Gagos-Koenen-McNellen 1992: 202-204, namely P. Mich. inv. 79 (60 CE)
and P. Mich. 111 191-192 dupl. (60 CE), repaid in P. Mich. inv. 77 (60 CE) and P. Mich.
II1 194 (61 CE), respectively. Beyond Pausiris’ archive, between a certain Sarapion and

68
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notoriously unreliable, more so as we advance in time, but the frequent presence of
Greek names in this material, alongside others with Egyptian roots, suggests that
the practice was not confined to purely Egyptian circles. Indeed, now that in the
chora both Egyptians and Greeks are equally Aigyptioi in front of the
administration, no formal barrier is left between their legal traditions that would
prevent them from freely using the forms that best suit their interests, no matter
their ethnic or cultural background.

Even better attested is the success of model C in the first two centuries of our
Era. At the beginning of the 1st century, multiple examples appear among the
records of the grapheion of Tebtynis. These belong still to a clear Egyptian milieu,
are executed in Demotic, with the preceptive Greek subscription, and registered at
the grapheion as syngraphe trophitis — the endowment deed — and proprasis — the

his wife Taysoreus in P. Oxy. XLIX 3487 (65 CE); between a certain Aperos and his
wife Thaesis in P. Yale 1 64 (75-76 CE Oxyrhynchos); and in P. Lund. V1 3 = SB VI
9353 (139 CE unknown provenance), preserved only in its final part, where a man
receives from his father-in-law a loan to be returned within 60 days from being
requested — and at the latest in ca. 4 months, within which the husband undertakes to
have notarial syngraphe gamou executed for his wife. For a detailed analysis of these
documents, Gagos-Koenen-McNellen 1992: 192—-199. Nothing indicates, instead, that
the ‘chirographarian syngraphe’ predating the notarial one in P. Oxy. XLIX 3491 (157—
158 CE Oxyrhynchos), had the form of a loan; on the document, Gagos-Koenen-
McNellen 1992: 195.

The Fayumic P. Mich. V 339 (46 CE Arsinoites) seems another example of dowry-loan:
when this deed was executed, dowry and parapherna had already been documented in a
previous one, not through a marriage syngraphe, but through an alimentary contract
(syngraphe trophitis) referred to an amount of money secured by the husband’s parents:
pév<e>w tal oot tfi Taopoevodet v x<e>1g <mopd> pov | pedevikoiov (1. peteyydm)
v yowaiov (1. yovéov) pov cvvypaenv tpoeitmv (. tpogitv) £tépag dpyvpikfig
eepviig Kol mTapaeépvoy | (v kal péviv} kotpiav (1. kupiov) kai tov (1. td) S adThg
dednropevav (1. dedniopéva) dwactorov (1. Sidotora) nacwv (l. ndvta) koprwv (1.
xopla), xoi &xajota monowt (I. mowicw) xabog mpdxitar. Both the security, unusual
otherwise in dotal context, and the fact that no actual dotal or paraphernal items were
given but a sum of money, suggest that the whole had been treated as a loan. Also the
addition to that previous dowry brought to the present document, even if not explicitly
labelled as daneion but merely as pherne, is articulated following the standard loan
model: 6poroydt (1. dporoyd) Ex<e>wv mapa the Tpoovoig (1. mpoovonc) kai covodong
(1. suvodong) yvvaikog | Taopoevodeig (1. Taopoevodpemc) The Appodiciov mapoyphipo.
310 x<e>1pdg & Brov (1. ofcov) &v mpocddo<e>t &9’ avtng (1. adthi) eepviv dpyvpiov |
gmofpov (1. dmofpov) Spoyudg Ekatov kol ypricowar (1. yphcopal) ®<¢> yvvoiki
yopetit kol Gv y<o>piopdc ar dAMAmv yévnua(t) (1. yévnta(l)) | dmoddomr (1.
Anodmom) Tac mpokipévas apyvpiov dpayudg ekatdv. Gagos-Koenen-McNellen 1992:
194 mention also P. Mich. 11 121 IV 7 (42 CE Tebtynis) and SB XII 10924 (114 CE
Theadelphia), but only the former could be a case of dowry-loan, and also there the
question must remain open, since the clauses regarding devolution — would shed light on
the legal articulation of the document — are left out of the abstract.
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universal sale —. "' In the turn from the Ist to the 2nd century, despite the extinction
of the Demotic notarial practice, the universal sale marriage model remained alive —
necessarily in Greek form — and became widespread enough that it arrived
repeatedly to the attention of the prefect. Through a collection of Roman court
decisions on peregrine testamentary freedom preserved in P. Oxy. XLII 3015 (after
117 CE Oxyrhynchos) we learn that one such case reached the court of Sulpicius
Similis, prefect of Egypt between 113/4 and 117 CE. He seems to have deemed the
institution important, because, despite the consistent prefectural practice of
delegating cases of pure private law’>, he decided on the case personally, in
deliberation with his consilium and consulting a nomikos:

[(Btovg) . ] 0e0d Tpa[tJav[o]d TOPL k &ml 1@V katd Tpoeova |4 [rpd]g
AQ[ 1 ued €repa]- ZovA[riki]og Zipuic |5 [ovvA]adi[cag Tollg
cuvBlodroig] kol dva[kow]woapéviog] |is  [Aplrepidap®  vopk®d
Eonléyetar [ J.ove [ Jhs[. 1., oftefyovii ¢’ Ag kawéepév
Tt cuvepmvn[oev] |1z 0 Tatnp T0d yopodvtog olte ol viol avThg TEpieiot |1
oig £d%vato katéxecar 0 Katd TV cvpeoviay, | dkupdy Sotv H#idn
10010 TO Ypdpua. 6 8¢ vopog w¢ Aéyyeton Sidwowv EEovciav TdOL TO

"I Six in total are the examples from the Tebtynis grapheion: a Demotic endowment

contract with Greek subscription with indication that a universal sale (proprasis) was
also concluded, dated 21 CE (P. Ehevertrdge 12D + P. Mich. V 347), and five Greek
abstracts of syngraphe trophitis and proprasis from the grapheion records of 42 CE: P.
Mich. 11 121 r. col. 2 ii; col. 3 1, vii and xii; col. 4 iv, first edited in Boak 1926.
Curiously, they all refer to the apostasion as already executed — a clear indication that
certain aspects of the legal logic behind the Demotic tradition were no longer properly
understood. The contracting espouses are not in their first youth (in 3 i, forty and
twenty-six; in 3 vii forty-six and thirty-six; in 3 xii, thirty-eight and thirty; in 4 iv, fifty-
six and fifty), and the husband often refers to all or some of the property he ‘sells’ to his
wife as inherited (3 i, vii and xii), suggesting that the document was typically executed
not upon marriage but after inheriting; the only exception is 2 ii, a deed executed not by
the husband but by his parents, securing their son’s future inheritance; despite the
apostasion, they do not lose the listed assets but merely bestow on their son and
daughter in law a right on them — the right that the Roman administration will articulate
as a katoche (so, rightly, Arangio-Ruiz 1930: 51-53): in fact, 2 ii begins by explicitly
underlining that the property will devolve upon the son only after the death of his
parents, ueta v nudv teevtny (1. 1).

2 Cf, in SB XII 10929 (133-137 CE unknown provenance), the Edict of Petronius
Mamertinus restricting the cases he will adjudge personally to criminal offenses and the
behaviour of children and freedmen: Seidl 1972, Lewis 1972, Lewis 1973, Jordens
2011. The restriction seems to have been kept in place throughout the 2nd century, cf. in
the petition of Dionysia, P. Oxy. I1 237 (186 CE Oxyrhynchos) col. 6, 1. 6-7: xai 60D
100 kvpilov mdAv ko Opotdtnta @V dAA®V Nyspdvov droydwe Stutatauévov mepl
Brotkdv (ntiocwv ¢motoAdg oot un ypdeewv: and although you, my Lord, in the same
way as the other governors, recently again proclaimed that | letters concerning private
lawsuits are not to be written to you.
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novapdolov \oi/kovopn|nhoavit kol Kotaoydvte Tolg Tékvols To 10w
SKkAE|zEachon 8 avtdv Eva kol KANPOvOH®V TOGaL  ODKOUV |
nopangsovong The devtépag dopodeiag gic TNV mpolstépav avékapyev T0
dikatov. €AV avt® O BodAeTo |rs Srabécbon KAnpovdpovg KatodmdvTt
Tod¢ Toidag ad|r7100 ¢ olc émomoato T mavapdotov.

A panprasion, a general sale, made in the context of a marriage (cf. 0 matnp t0d
yopobvtog, 1. 18) through a written agreement (symphonia, gramma, asphaleia) out
of which a hold, a katoche, arises for the children on their father's property, can
only be the universal sale of Pestman’s C model. This is indeed one of the main
sources that show how the Roman jurisdiction, likely following Ptolemaic
precedents, had articulated the effects of the Egyptian universal sale as a lien on the
father’s property: instead of functionally divided ownership of father and children,
a hold of the latter on the former’s property. The practical effect remains the same:
no alienation without the consent of wife and children can be opposed to them.
There is no need to underline how deeply un-Greek this notion is, that a man needs
the consent of his wife or children to dispose of his own property. True to its
Egyptian origins remains also the function of the institution: like in Tabubu’s story
four centuries earlier, the katoche serves to protect the inheritance rights of the
common children: as we learn from our text, so long the panprasion remains in
force, it is among them that the father must choose an heir.”*

Bop. Oxy. XLII 3015 (after 117 CE) 1. 13-27: [Year ...] of the deified Trajan, Tybi 20. In
the case of Tryphon | against Did[...] After other questions. Sulpicius Similis, | after
talking with his advisers and referring the case | of Artemidoros the legal expert, said: “I
am told [...] | [...] neither the wife, over whom the father of the groom | made a new
agreement, nor her sons, are alive, | for whom it was possible to have the (property)
under lien according to the agreement — | this document is now without force. The law, |
am | told, gives to a man who has negotiated | a ‘general sale’ (panprasion) and granted
a lien (katoché) over his property to his children, the power | to choose out one of them
and make this one his heir. It is therefore the case | that, with the disappearance of the
second bond, the right | reverts to the first one. It was lawful for him to make his will on
whatever terms he wished, | (provided that?) he left as heirs those children of | his on
whose behalf he made the ‘general sale’.”

In the case submitted to Similis, the wife and children for whom the panprasion had
been made — not by the groom but by his father — have all died, but the father had
granted a previous panprasion. The later one falling out of force, “the right” — as we
read — “reverts to the first one”, so that the (father's) heirs must be chosen among its
beneficiaries: or rather, should have been chosen, since the question is clearly posed
after his death, regarding the validity of the testament he left. The katoche, as it seems,
would allow the children to claim the inheritance against a testament where none of
them is made heir. Two hypothesis are possible regarding the earlier panprasion: (a) it
may have referred to a previous marriage of the grantor's son; in such case, since the
text makes clear that the later panprasion would have prevailed if its beneficiaries were
alive, we would have to assume that the son’s first family had waived their rights by
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The text not only confirms that the practice remained common in the early 2nd
century, but also that the rules derived from it had become ‘the law’, applicable, it
seems, to all peregrines of the chora, no matter their ethnic origin or cultural
background: the rights arising from the panprasion are in fact, in the words of
Similis, 6 vépog. Of course, such nomos would apply only to those who concluded
a panprasion. In the early Ist century, if the grapheion of Tebtynis is any
indication, these were mostly Egyptians. It would be vain to speculate on the basis
of the — rather Greek — names of the parties in Similis’ case, Tryphon and Did[...].
But it is enough to remember that Dionysia’s conflict with her father, the ex-
gymnasiarch Chairemon, in P. Oxy. II 237, had arisen from a katoche over part of
his property that she obtained from her mother's marriage syngraphe, in order to
realise how widespread the institution had become also among the Greek elite of
the metropoleis.”

By far the most striking confirmation of the importance that the family katoche
had gained in early Roman Egypt are the two prefectural Edicts concerning its
registration, preserved to us among the materials appended by Dionysia to her
petition: the famous 89 CE Edict of Mettius Rufus regarding the correct functioning
of the property record offices (bibliothekai enkteseon) and a 109 CE Edict of
(again!) Sulpicius Similis on the registration therein of our katochai. Let us start
with the latter:

Tépovtog TovAnikiog Z{phig Erap[xog] Atydmrov Aéyerr Sraln|,todvel pot
pabely €k tivog vmobécews &redelto Tag Alyvmtionds yvvolkag Kot
gvywprov (1. Ta Syydpuar) vopa KoTéyew Ta DTdPYOVTa TV |23 AvdpdV d10
TV yopik®dv cuvypadv (1. cvyypae®v) £ovtals 1€ Kol TOlG TEKVOLG,

consenting to the later deed; a surrender that — as it would seem — would hold only as
long as the deed they had consented to; (b) a second, much simpler and hence likelier
hypothesis, is that the earlier panprasion had been given by the father for his own wife
and children; nobody’s consent was therefore needed to make a second one in favour of
one of the sons, in the occasion of his marriage; and, after the demise of the latter’s
family, the right reverts to that of the father, namely to his own children — including,
unless he had also died — the one for whose family he had executed the later deed.

In Dionysia’s case, the katoche referred to an ‘ousia’ (Col. 6, 1. 21-22, xatoyny tig
ovotag) described as ‘maternal’ (Col. 6, 1. 24: &nl tig p[n]tpdag ovotag). It was created
for Dionysia (Col. 6, 1. 40: 1y katoyn yéyovév u[ot]) by the marriage syngraphe of her
mother (on which Chairemon's contestation of the katoche centers in the yet
unpublished col. 2, but cf. also col. 7, 1. 16-18: dAka | &M xai 8Tt TG GLVYPAPOS
no[pa]tifecBor toic PipAoguraxiolc véupov kol Tag &k to0TOV yevoudvag Katoxog
mdvteg fiyepdvec | kal adtokpdropeg kuplog [eiv]ot kai Pefotag TedeMikaot), quite likely
by Dionysia’s (maternal) grandfather (repeatedly mentioned in col. 2), who would have
bestowed the ownership on Chairemon with katoche for the common children: for a
parallel, cf. P. Oxy. XLIX 3491 (157 — 158 CE Oxyrhynchos) 1l. 15-17. The 'ousia' was
‘maternal’ because it was part of what was given to Chairemon on behalf of Dionysia's
mother when marrying her.
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TAeloTdKIS 08 £k ToUTOL Augiofnticemv yevouévav, |y émi (1. &mel)
£dUvavto dyvoelv o<t> tolg yeyaunkdol cuvoArdocovieg gl to0te [T]®
ducaie kotéyetar Ta dmdpyo[vrle adT@y Tois yoveudi bs S1d 10 Kol £Tépoig
Biprogurakiog Tac ocvvypagas (I ovyypagds) kotaywpilecOar,
[K]exerevkévor ME[t]tiov Podeov T0[v] yevduevov emt vV | ETapyov Ta
avtiypoago T@v cuvypapdv (1. cvyypae®dv) taig T@V Gvépdv VTOGTAGEGL
mapatifeqfur kol todto Sutd[ylpatt TpoaTeTaxévor 00 Kal [ dvifypagov
Ométaga, eovepdv Towdv Katakolovbelv tolg vd Mettiov Poveov
Gion [, . vac. (Eovc) ky, A0dp 1. 7

The Edict confirms, once more, that the source of the family kafoche was the
parents’ marriage contract — youkn ovyypa@f — and that out of it the katoche arose
both for the wife and for the common children. At least since Mettius Rufus (infra),
such katochai had to be registered in the bibliotheke enkteseon, an annotation
(parathesis) being made in the property record of the husbands “so that those who
enter into agreements (with them) may not be defrauded by their ignorance”. Our
Edict concerns a rather specific problem in this regard: marriage deeds registered in
one nome, despite the husband owning property elsewhere. That such a specific
constellation had become enough of a problem to require a specific edict shows
how widespread family katochai had become. Since such partial registration
violated Rufus’ Edict not just in its aims but, strictly understood, also in its text,
which ordered copies of the marriage deeds to be attached to the property returns of
the husbands — as many of these as there may be —, Similis merely reiterates Rufus’
command and appends the latter's Edict. In the part relevant for us it reads thus:

nopatifétocoy 8¢ kal al yuvolkes Taig VTOGTAGESL TOV AVEPOV 0lg KOTd
Twva Enyoplov vouov kpatettar (1. kpothtar) to vrdplssyovia, opolme 68
Kol T0 Tékva Talc T@V yovéwv oic i uev yphoeig (1. xpiicic) dia dnpociov

% p. Oxy. 11 237 (186 CE Oxyrhynchos), col. 8, 1l. 21-27: Servius Sulpicius Similis,
prefect of Egypt, proclaims: When I | wished to know on what grounds it was
established that Egyptian wives according to the tradition of the land have a lien upon
their | husbands’ property through their written marriage agreements both for themselves
and for their children, since disputes were often arising from this, | because those who
contract with married people could ignore if due to such right their property is under lien
for their wives, | due to the written (marriage) agreements being registered at other
record-offices, Mettius Rufus, the former [...] | prefect, ordered copies of the written
agreements be attached to the property-statements of the husbands, and established this
through an edict, a | copy of which I have appended to make clear that I am following
what Mettius Rufus had ordered. 23rd year, Hathyr 12th. The edict is preserved also,
rather fragmentarily, in P.Merton 111 101 (after 109 CE unknown provenance): there, in
1. 6-7, <to> &vydpio voupa, brought above as correction to 1. 22. New (supra n. 2) is
here in 1. 23 8¢ &k toUtov instead of 8t §viavtod (ed. pr.); Grenfell and Hunt's correction

vom<c>pa in 1. 22 is unnecessary.
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TETAPNTOL YPNUOTIOHAY, T Of KTA|30lc peta Odvatov Tolg TéKvVOolC
kekpdntol, o ol cuvalldoocovteg pn kot dyvowav gvedpevovrar (1.
dvedpevoviar).

Rufus’ Edict was issued to address the deficient functioning of the property record
office of the Oxyrhynchites, but in ordering everyone to present fully
comprehensive property returns anew, it explicitly lists the rights that must be
brought to registration: not only those of landowners, but also of hypothecarian
creditors and holders of family katochai.” Rufus’ presentation of the latter — wives
who have a hold on their husbands property by virtue of some epichorios nomos,
and children for whom their parents’ property has been reserved through public
instruments — might suggest, if we were not better informed, that we are in front of
two different situations, articulated differently and arising from different sources,
one ex lege and the other ex contractu. We know — also thanks to Similis’ Edict —
that this is not the case: the false impression arises from Rufus’ need to list
separate categories of people and describe each of their rights, and from the fact
that although both wives’ and children’s right consists in their immunity to
alienations made without their consent, this serves now exclusively to secure the
children's inheritance — panprasion/katoche being now evidently independent from
any endowment arrangement of the kind that the katoche once also secured.”’
Remarkable is the interpretatio romana of the right of the children: not as mere
veto securing the inalienability of items destined to them but not theirs yet, but as

7 P. Oxy. 11 237 (186 CE Oxyrhynchos), col. 8, 1I. 34-36: Also wives for whom by virtue
of some law of the land the property (of their husbands) is under hold shall add (it) for
registration to the property returns of their husbands, | and likewise children to those of
their parents, if through public instruments these retain the enjoyment but the possession
| after their death has been put under hold for the children, so that those who enter into
agreements (regarding such properties) may not be defrauded by their ignorance.

Unlike the rights of owners and of hypothecarian creditors, katochai are in truth not
registered as rights of the katoche-holders, in their own folium, but in that of the owners,
through marginal annotation (the literature often wrongly reserves the term ‘parathesis’
for this marginal annotation: so Wolff 1978: 238-239; contra, Alonso 2010: 20 n. 36,
with lit.), as a limitation of their freedom to dispose. This neatly corresponds to the
nature of the katoche as a lien or hold that binds the owner, rather than a right. Yet,
since the katoche-holders can oppose the katoche against third party acquirors, as the
Edict of Rufus and Similis confirm, it was inevitable that it would come to be seen as a
right: and indeed in Similis' Edict the katoche is described as existing by virtue of a right
(1. 24: &l toVto [1]® dikai® katéyetor T vrdpyo[vt]a adt®V) and the katoche itself is
characterised as a source or bundle of rights by Dionysia: ta mepi Thc katoyic dikaia
(col. 4, 1. 32; cf. also dfkara and Sikoiov in col. 4, 1. 23, col. 5, 11. 5, 22, 34, 38, 40, 43,
col. 6, 1. 23).

Not only in the Demotic practice of the Persian and Ptolemaic time (supra VI) but quite
likely still in the Demotic deeds registered at the grapheion of Tebtynis in the mid-first
century CE: supran. 71.
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latent ownership over them, the father retaining only the usufruct (chresis), the
possession (ktesis) reserved for them meta thanaton.™

Regarding this right of children and wife Mettius Rufus merely imposes a
registration duty, so that third parties who conclude contracts regarding items
affected by it are informed of its existence; registration seems therefore mere means
of publicity, not constitutive. In fact, the kafoche is explicitly presented as arising,
by virtue of an epichorios nomos, from public deeds, demosioi chrematismoi —
described more precisely by Similis as marriage deeds, gamikai syngraphai. Unlike
other katochai, like those created through Aypallagma or hypothec, family katochai
therefore do not arise from registration, but from the marriage deed itself, which
suffices for them to be opposable to third parties: precisely the risk that Rufus’
Edict addresses in their regard. Indeed, if this were not the case, if unrecorded
katochai could not be opposed to third parties, the problem addressed by Similis in
his Edict would not have existed.

As the mechanics of the property record office are usually understood,
registration should have had added to the katoche more than just publicity: it is
generally assumed that items under registered katoche were denied the epistalma
necessary for any notarised alienation or hypothecation®' and therefore registration
would effectively block any such attempt, at least through public document.®

% On this articulation chresis — ktesis and the possible parallel of Gai. 2, 7 (possessio vel
ususufructus), Kreller 1933. Remarkably, it is the exact same articulation that
Constantine introduces for the bona materna, the property inherited from their mother
by children still under patria potestas, which should therefore devolve to their fathers:
the latter, since Constantine, acquire merely the usufruct, so that he cannot alienate, the
ownership being reserved for the children. The parallel (precisely because with a
notoriously Roman inflected articulation of the kafoche by a Roman prefect) is
completely independent from any speculation about Hellenistic influence on the
Constantinian bona materna, starting with Mitteis 1891; Lit. in Kaser 1975: 217 n. 25,
cf. also Castelli 1917. That Rufus speaks of ktesis instead of kyreia is perfectly in line
with the denomination of the bibliotheke as enkteseon; instead, the fact that, unlike
Similis, he avoids the language of the katoche, preferring xpatéw to xatéyw, may be yet
another light Romanising trait.

81 On this so-called epistalma-system, Mitteis 1912a: 97-103; von Woess 1924: 107-201;

Wolff 1978: 247-253. The epistalma denial is explicit in some 2nd cent. CE hypallagmata

contracted directly through the bibliotheke (P. Wisc. 11 54, 116 CE Arsinoites; P. Kron.

18, 143 CE Tebtynis; P. Vars. 10 col. 3, 156 CE Arsinoites), following a model that forces

the debtor to request from the bibliophylakes “not to cooperate with me in anything

whatsoever until I present the receipts of the payment of everything”, thus securing for
their creditors that no epistalma will be issued until they receive their due.

This still leaves open the possibility of alienation or hypothecation through cheirographon:

the obstacle that prevented the registration of such purely private documents in the

bibliotheke could be overcome through their notarisation by ekmartyresis or demosiosis

(Wolff 1978: 129-135). Whether in these procedures possible registered katochai were

checked remains an open question: in the abundant evidence there are no traces of any

kind of scrutiny of the legal situation (Wolff 1978: 132 and n. 120) or of the
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Regarding family katochai, instead, Similis and Rufus’ language suggests that
registration did not serve to formally preclude alienations but to ensure that
interested third parties act knowing that rights exist that will prevail over their
own® — even if this should in most cases suffice to dissuade them. If this
interpretation is correct, it would show a remarkable accuracy and respect regarding
the original articulation of the institution, which, indeed, under Egyptian law, did
not entail objective inalienability, but rather immunity of the katoche holder
regarding non-consented alienations.

The marriage deed from which the family katoche arises, yopukn cvyypoag? in
Similis’ Edict and variously called mavrpdociov, copeavia, ypduuo and dopoleio
in P. Oxy. XLII 3015, is here explicitly presented as Snudcioc ypnpaticpds, public
— i.e. notarised — document. This notarial character of the document does not seem
decreed by Rufus, but rather taken by him for granted. This is not surprising, when
one considers the regulations under which these documents were executed, both in
Ptolemaic and in Roman times. From the mid-second century BCE, Demotic
documents required notarial registration through the grapheion, the so-called
anagraphe: without it, as we know through Hermias’ trial record, they would have
no validity in court (ta pn dvaysypopuéva Alydrtia | cvvedldypota dkvpa
eivar).** Thus, for two hundred years, until the Demotic notarial practice dries out
around the mid-first cent. CE, as long as the universal sale was concluded in
Demotic among Egyptians it was necessarily through notarised deed (as indeed still
at the grapheion of Tebtynis: supra n. 71). When in the course of the first century
CE a Greek documentary form started replacing the Demotic one, not only the
example of the latter but also the Roman institutional logic would have pushed in
the same direction: a marriage document that secures the inheritance for the
common children is in substance an inheritance contract, and therefore should
require notarial form, as diathekai did.*

In fact, in our best example for the actual registration of a family katoche in the
property record office, P. Oxy. IV 713 = MChr. 314 (97 CE Oxyrhynchos), the

involvement of the local bibliothekai, where the possible katochai would be recorded:

Wolff 1978: 175-176. In any case, items other than land and — sometimes — slaves

remain outside of the bibliotheke and therefore of the epistalma system.

On the possibility that also other katochai functioned not by preventing the sale but by

making third party buyers aware of their existence and explicitly accept their priority,

Alonso 2010: 21-54.

8 P. Tor. Choach. 12 = MChr. 31 = Jur. Pap. 80 = UPZ 11 162, 117 BCE Thebes, col. 4, 1.
14-15. Cf. also UPZ 1 p. 596 = P. Par. 65 = Sel. Pap. 11 415 (145 BCE Memphis). On
this registration procedure, which seems to have been introduced around 146 BCE,
Kraus 1967; Wolff 1978: 36-40, 169—173; Rupprecht 1995. On the anagraphe of Greek
documents from the late 2nd cent. BCE, Yiftach-Firanko 2008.

% Cf. the Gnomon of the Idios Logos, BGU V 1210 = Jur. Pap. 93 (after 149 CE Theadelphia)
11. 33-34: ¢ §[1]abfkat, Soar pn kotd dnposiovg xpnuaticpovg yelvav|tal, dxvpol eiot:
§7 Testaments which are not executed as public documents | are not valid.
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marriage deed that established the katoche had been executed in 52 CE, in
Oxyrhynchos, as an agoranomic syngraphe gamou:

kad' v ol yoveic pov Addmpoc Afo]|sddpov tod Ayabeivov kai Tapaedc
lo Acwvidov tod AheEdvpov un|iotpog Todmpog Kdra dn[o] the adtic |1
noAens memoinvtol Tpdg GAlANA0VG ToD ydpov cuyypaeny 81 |13 Tod &v
"O&uplyyov morel dyopavo|zpeion 1@ dwdekdtm étel 0cod |15 Khlavdiov
unvi ZePoaotd Katéo|igxov Th £€ ALV yeved Ta |7 E0vTdV TdvTa Tpog
70 petd ™V |is tekevTv odTdV BePaing kol |0 Gvagopétac sivar OV
téxvov *

Quite explicit is here, once more, the genetic link between katoche and marriage
deed, and the former’s effect and function. Through their marriage deed, the couple,
in fact, “placed under arrest for their common children the whole of their property,
in order that after their death, secure and inalienable, it may be their children’s”.
New instead is the fact that the katoche does not affect merely the paternal property
but that of both spouses.®” The institution, poured into new Greek documentary
forms and expanding beyond its original native Egyptian milieu, was bound to
become increasingly detached from the old Demotic models, to evolve and
diversify. And thus, together with the unilateral panprasion, attested still in Similis,
we find here a reciprocal katoche of the spouses, probably not contracted any more
in the form of a general sale, but through a mere documentary clause. And yet,
despite all differences, function and effect remain true to the original: securing
through an encumbrance the inheritance of the common children.

In casu, the paternal inheritance has already devolved on the children upon the
father's death, and although the mother still lives, the petitioner's brother and sister
have equally received in advance their portions of the maternal inheritance through
their own marriage deeds (1. 20-34).%® Thus, only the petitioner's katoche on his

% p, Oxy. 713 = MChr. 314 (97 CE Oxyrhynchos) 1. 7-19: My parents Diodorus son of |
Diodorus, son of Agathinus, and Saraeus | daughter of Leonides, son of Alexander, her |
mother being Isidora, daughter of Kalas, from the same | city, according to the contract |
of marriage made between them through | the notarial office in the city of Oxyrhynchos |
in the 12th year of the divine | Claudius, in the month Sebastos (July—August 52 CE),
placed | under arrest for their common children | the whole of their property, in order
that after their | death, secure and | inalienable, it may be their children's.

In truth, also in Rufus’ Edict the children’s katoche is referred generically to the parents’

property (t®v yovéwv, 1. 35), even if between spouses only as held by the wife on the

property of the husband.

8 P Oxy. 713 = MChr. 314 (97 CE Oxyrhynchos) 11. 20-34: énel 8¢ & momhp drehedoey
g’ &|uol kai 4deApoic pov Addpw | kel Ouidt kai ta odTod £ig Nuag | kativinoe, 1 68
mnp 6o’ OV | Eget mept pév Néoha dpovpdv | vvéa fuicovg mept 8¢ {mepi 88} | Tegvve
¢k thg Opacvudyov mapleévng dpovpdv dvo Muicovg | TdV &l 0 adTd GpovpdY
dexaldo Euépioe T0iC mpoyeypapuévols pov adeheo[i]g dmd Tdv me|pl Néoha xatépo
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share of the maternal estate remains: it is this kafoche that, abiding by Mettius
Rufus’ Edict, he brings for registration to the property record office of the
Oxyrhynchites.*

About the ethnic background of the parties nothing can be said, but their
onomastic pratice — Diodoros, Agathinos, Saraeus, Leonidas, Alexander, Isidora,
Kalas, Thais — points to a fully hellenised family. When Mettius Rufus and Sulpicius
Similis refer this practice to an epichorios nomos or to the enchoria nomima, one
could imagine that these expressions, in Ptolemaic Egypt unequivocally referred to
the native Egyptian law, are consciously preferred by them to the usual nomoi ton
Aigyption precisely because they are seen as less neutral, perhaps because it was for
them manifest — as one would expect — that the institution had no Greek roots. But
whatever their impression about the institution's possible origins, our evidence,
starting with the present text, strongly suggests that they could not have associated
its use exclusively with the native Egyptian population: that by the second century
the practice had expanded in its multiple new Greek forms up to the Greek
metropolitan elite is obvious on the example of Dionysia’s katoche (supra n. 75).

VIII. Agraphos gamos: A hypothesis

In a nutshell, the last sections (V-VII) boil down to the following: in first and
second century Egypt we find, in addition to the earlier Greek marriage
documentary forms, two strongly contrasting ones that originated in the Demotic
practice and now spread, in Greek form, beyond their original Egyptian milieu:
daneion-based marriages, like those of Tryphon and Pausiris, and katoche-based
marriages, with or without panprasion, of the sort that Mettius Rufus and Sulpicius
Similis address in the Edicts and decisions reviewed supra in VII. Among the
differences between these two Egyptian-inspired models, one is crucial for us: in

apodpac téooalpag 610 TAS mepl yduov avtod cvyypa|[ehic] af elot 10 Tpitov OV
npokeévav dpovpdv dexadbo: and whereas my father died leaving as heirs | me and
my brother and sister Diodoros | and Thais, and his property devolved | upon us, and
whereas our mother | owns at Nesla nine | and a half arouras | and at Peenno, from the
concessional land | of Thrasymachos, two and a half arouras, | together making twelve
arouras | and bestowed upon my aforesaid | brother and sister from the arouras at | Nesla
to each of them four arouras | through their written marriage agreement, | that is, one
third of the aforementioned | twelve arouras

P. Oxy. 713 = MChr. 314 (97 CE Oxyrhynchos) I1. 34-45: dmoypd|popot kol adtog Tpog
nopddecty | Kooy TdV Aomdv TAS un|tpog dpovpdv Teccdpv. 1| 8¢ Tpolkeluévn tdv
yovéov pov cvyypaler éotv &vBeopog kai dmepi|ivtog gig v évestdoav Nuépav. |
(¥tovg) o Avdtokpd[t]opog Nep[ov]a [Kaicapoc] | Zepfactod [H1] Popevad 10. |
Anpitprog oeon(pelopon). £rovg mpdrov | Adtokpdropog Nepoda Kaicapog | Zefactod
®opevad 10.: 1 too | declare for registration | my hold on the remaining | four arouras of
my mother. And the | aforesaid contract of my parents | remains in force and
uncancelled | to the present day. Year 1 of Emperor Nerva Caesar | Augustus [H1]
Phamenoth 19th. | [H3] Demetrios has signed. First year | of Emperor Nerva Caesar |
Augustus, Phamenoth 19th.
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katoche-based marriages the father is bound, has no autonomous power over his
own property: not inter vivos, since he is no longer free to alienate without the
consent of his wife or children, nor mortis causa, since the children are entitled to
his inheritance, and he is thus bound to leave it among them. In a daneion-based
marriage, instead, the father preserves full power over all his belongings, and
neither wife nor children have on them any rights whatsoever: precisely for this
reason, both Tryphon’s and Pausiris’ deeds include a clause covering child
expenses if the wife is repudiated while pregnant (supra II and V).

How does this relate to our problem? The difference between agraphos and
engraphos gamos (supra III) concerns the fathers’ rights over their children’s
person and property; here, instead, the difference concerns the fathers’ rights over
their own property. 1 suspect that these could be two sides of the same coin:
daneion-fathers, like Tryphon or Pausiris, would have been deemed as preserving
all rights on the family property, both on their own and on that of their future
children; katoche-fathers, instead, had no such power on their own property, let
alone on that of their children. This postulates a conception of the property as
family property, either fully in the father’s hands, who then keeps a right over the
children’s acquisitions — to inherit them upon their death (CPR 1 18, supra III) and,
if he so wishes, to reclaim them in their lifetime, their own as well as those coming
from him, like the dowry (P. Oxy. Il 237, col. 7, 11. 28-29, 1l. 41-42, supra 111 and
nn. 36-37) — or not any more fully in the hands of the father, so that, conversely, it
is the children who have a right over his property, which he cannot alienate without
their (or his wife’s) consent nor bestow mortis causa if not to among them.

The Egyptian marriage practice that Pestman labelled as model C, as its Greek
offspring in Roman times, the family-katoche, lead by itself to the second
construction, of a father who has entirely abdicated his autonomous power. The
first construction instead, the autocratic paternal position linked in the 2nd cent. to
the agraphos gamos, could be derived from the logic behind the inherited Demotic
practice only through induction: from the katoche system, a conception of the
father’s property as family property could be quite naturally induced; generalised,
this conception could be used to explain the paternal exousia over the children
contained in the circulating versions of the nomoi ton Aigyption; that this was the
case is evident in the fact that the exousia was understood as a power not just over
their persons but also and foremost over their dowry and their own belongings;
again a construction of the property as family property, this time entirely under the
father’s control: the mirror image of the position of the katoche-father, applicable
therefore only to fathers who unlike these had not surrendered authority over their
own property — daneion-fathers like Tryphon or Pausiris, but also all others,
whatever marriage tradition they may have followed, who had not given to wife and
children power over their belongings. Such construction could only have arisen
inductively through interpretation of the nomoi ton Aigyption and of the actual
marriage practice: and, in fact, as we know (supra 1V), it is through the work of the
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2nd century nomikoi that the paternal power came to be linked to the form of the
marriage; whether they were further influenced in their construction by the Roman
patria potestas must remain an open question.

A difficulty remains, though. What does this distinction between non-katoche
and katoche fathers have to do with the written or unwritten form of the marriage?
Also for this an answer is, I believe, possible. In the first decades of Roman rule,
the two main marriage models inherited from the Demotic tradition that survived
and found their way into the Greek practice were, as we have seen, the daneion-
marriage and the panprasion-marriage. From the point of view of the Roman
administration, there was a crucial difference between them: for a loan-based
marriage, like for any loan, a non-notarial document, a cheirographon, was
perfectly sufficient — and indeed, both Tryphon’s and Pausiris’ documents, as most
other preserved loan-marriage deeds, are cheirographa (supra IV and nn. 42 and
50); a marriage deed, instead, that binds the husband to leave the inheritance to the
common children is in essence an inheritance contract and therefore would have
required notarial form, as we know diathekai did (supra n. 85) — and indeed, not
only was the katoche marriage deed in P. Oxy. IV 713 an agoranomic syngraphe
gamou, but, crucially, for Mettius Rufus in his Edict it is self-evident that katochai
can only be established through demosios chrematismos.

This means: a panprasion-marriage and indeed any katoche-marriage would be
impossible through non-notarial document. Here lies, in my opinion, the key to
decipher the meaning of the expression agraphos gamos: as we have known for
over a century, agraphos is not necessarily an undocumented marriage; it is simply
— I submit — a non-notarised one (LSJ s.v. IIl; DGE s.v. I 2), a marriage for which
no notarial document has been produced —whether no document at all or a non-
notarial one changes nothing. Thus, the reason why the 2nd century nomikoi came
to the conclusion that agraphos fathers preserved their full exousia becomes also
obvious: since katoche-marriages require notarisation, fathers married without
notarial document necessarily have preserved their whole power their own
belongings and those of his children.

The hypothesis presented here has yet an important consequence: if it holds
true, a specific uniform legal regime crystalised in the 2nd century only for
agraphos gamos: only in the absence of a demosios chrematismos — agraphia in
technical sense — is there certainty that the husband has not surrendered his power
over property and family. No general legal framework could be predicated, instead,
for marriages based on a demosios chrematismos: their legal regime depended, in
fact, on the specific content of the document, which may or may not contain
limitations to the husband’s power.”” The most invasive of such limitations at least,

% Even within the realm of the models inherited from the Demotic tradition, the execution
of a demosios chrematismos did not imply a katoche, as the daneion marriage deeds
executed through an agoranomos prove: supra n. 50.
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namely a general katoche on all present and future belongings, would lead him to
lose not only the power to decide autonomously over his own property but also over
that of his children and over their persons. Whether less invasive limitations —
partial katochai, on specific items or on part of the property, as in Dionysia's case in
P. Oxy. 11 237 — led to the same result, must remain an open question, even though
an affirmative answer seems to me unlikely, despite Dionysia’s protestations to the
contrary.

This is consistent with the fact that in CPR 1 18 (1. 32) it is not the engraphia
but the agraphia that needs to be proven in order to ascertain the validity of the
testament. Revealingly — and this seems to me a litmus test of the hypothesis here
presented — it is only here and in Dionysia that we find the term engraphos gamos.
Here not in the words of the judge, of the assisting nomikos or of the parties’
advocates, but (II. 28-29) in an improvised intervention of the defendant himself,
whose advocate’s initial strategy, claiming unrestricted testamentary freedom for
the Aigyptioi, had collapsed, confronted with the fact that agraphos children have
no such freedom. Otherwise, the term is used only by Dionysia, in her attempt to
argue that not being born agraphos she is free from parternal exousia. Not even the
nomikos’ opinion that she appends as her only substantiation of her claim that
engraphos fathers necessarily lack such exousia contains the expression. It is not
only that the term is otherwise unattested: when the rest of the sources refer to
marriages that are not agraphos, they do not label them as engraphos, but as
existing ko’ 6poroylav (supra n. 10). The nuance is important: not only because it
makes Dionysia's argumentation, around a category practically invented by her
lawyers, suspicious, but also because it seems to confirm that indeed, as predicted
by the hypothesis here presented, written marriages did not exist as a definite legal
category, associated with a specific legal regime.”!

' This is the crucial difference between the hypothesis presented here and the one

proposed some years ago by Johannes Platschek 2015: 146, 157-160, also linking
agraphia and katoche. Platschek identifies engraphos gamos with the katoche-marriage
of the Egyptian tradition; in my opinion, instead, it is not the presence of a katoche that
made a marriage engraphos, but rather the impossibility — due to lack of notarisation —
of its presence, that made it agraphos. Platschek’s theory consists of three equations: (a)
the laws of the Egyptians are to be identified with native Egyptian law; (b) Egyptian law
marriages are katoche-based; (c¢) such katoche-based marriages are what our sources call
engraphos gamos. My disagreement with ‘a’ (supra n. 22) is here irrelevant: although
the technical meaning of ‘Egyptian’ in the Roman administrative parlance of the 2nd
century precludes identifying the ‘laws of the Egyptians’ tout court with the native
Egyptian law, there is no doubt that the family katoche had indeed Demotic roots, as
abundantly shown in sections VI and VII supra. These same sections, together with V,
are enough to discard ‘b’: katoche marriages were by no means the only possibility
within the Demotic tradition nor the only one to find continuity in the later Greek
practice: crucial is here the survival in the daneion marriages of the first and second
centuries of Pestman’s model B. Regarding ‘c’: in the present state of our sources,
Dionysia’s engraphos gamos is a hapax, and multiple reasons suggest (see above), not
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A final piece of evidence can still be added to the puzzle. In the mid-nineties, a
marriage synchoresis dated 12 BCE, and on the verso a draft of the same text, were
published by W. M. Brashear:”> SB XXIV 16073 and SB XXIV 16072 respectively.
Before the specific stipulations that the spouses bring to the synchoresis, and
immediately after the address, we read the following (SB XXIV 16073):

g]lemel oOv<e>1owv dAMARoG 1§ e Oav[Bdplov kal] |; Epulag &nt mdhar
dypde[ng  obonc] [z [tlic  ovpPidcems  yevo[uévng  Eploptoc]
nemo<r>nuévog  <e>i¢  mv  [@avBdpov] |0 mv  diéxovoty
dwalomple [ T apav (1. yeipa) & 88 vov Bovk[Spevor i iz
Kot £oavt®dv EEacearic[achat 1 |13 T® xpnpatiopd cvyyw[podotv
p0c] |14 GAAMRAOLG ...

Hermias and Thaubarion wish through the present synchoresis to make their affairs
more secure: they have lived together for a long time, but their living arrangements
were hitherto unwritten. This is, to date, the earliest attestation of agraphos in our
context: its publication pushed the term’s terminus a quo half a century earlier than
Tryphon’s document. Some help with the difficult lines 10-11 may be found in the
draft, at this point better preserved and more detailed:

e

|s [én]el odv(siov) dAMMAAoG T te¢ OavPdpov kol ‘Epplog &t m(dhan)
dypdong |s [o¥]o(ne) [t]\i/g cuvBio (1. cvpuPidcenc) 8t étgp cuvbeoer (1.

92

by coincidence: it is to be suspected, in fact, that ‘written marriage’ did not exist as a
category that could be associated with a specific legal framework. Platschek’s theory
results from a close reading of some sections of the Dionysia petition, rather isolated
from the rest of the sources. His point of the departure (p. 157) is a correction of
Grenfell and Hunt's — indeed implausible — interpretation of ‘often’ (mAeiotdkig) in the
Edict of Sulpicius Similis (Col. 8, 1. 23: supra VII); as Platschek argues, the word most
likely refers in Similis’ Edict to ‘disputes were arising’ (Gu@iopnticemv yevopuévov)
and not to the wives’ katoche; yet, this does not entail that every Egyptian wife had a
katoche on her husband's property. The conclusion is logically unwarranted (‘often’
would have made such interpretation impossible but its removal does not make it
necessary: we do not need to assume that when Similis asked on what grounds Egyptian
wives had a katoche he believed that each and every one of them had one) and
historically false: both if we understand ‘Egyptian’ in ethnic-cultural sense, as Platschek
does, since we know that the native Egyptian tradition knew non-katoche marriages and
that katoche marriages had spread also among the Greek and Hellenised; and also if we
understand ‘Egyptian’, as in my opinion we should, in its pure Roman administrative
sense, since katoche marriages were far from the only possibility open to the non-
citizens of the chora.

Brashear 1996. On the document, Sanchez-Moreno Ellart 2006; Rodriguez Martin 2020,
with lit.
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£tépag cuvécewc) — Epulog memo<>npév(oq) |7 [<et>¢ mv Oajufdpio(v)
mv didyovoty dikaotnpl' @’ xelpa{v}

The couple’s previous joint life, we read, had been established “through other kind
of arrangement” (80 £tépag ocuvBéoswe, 1. 6). This suggests a written arrangement
and, indeed, it is in this sense that xelpo must be understood in both the document
(I. 11) and the draft (. 7): the term is here shorthand for cheirographon,” in
contrast with the notarial document now executed in form of synchoresis gamou.”
Important for us here is not just that the technical, artificial use of agraphos for
a marriage based on a written document is already in place fifty years before
Tryphon; but rather the fact that, as our theory predicts and Tryphon’s case
confirms, a marriage based on a cheirographon, a purely private document, no
matter its content, remains agraphos. Together with Tryphon, the papyrus also
shows that, although we must wait until the 2nd century to find a source associating
paternal exousia to agraphia, and the link seems indeed — at the present state of our
sources — a product of the interpretatio iuris of the 2nd century nomikoi, their
construction relied on a technical meaning of agraphos gamos that can be traced
back at least to the earliest years of Roman rule.
joseluis.alonso@ius.uzh.ch
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