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José Luis Alonso

FAULT, STRICT LIABILITY,
AND RISK IN THE LAW OF THE PAPYRI

1. WOLFGANG KUNKEL
ON CULPA AND DILIGENTIA

THE FIRST HALF OF THE TWENTIETH CENTURY, the new histori-
]:[ N cal and critical approach to the sources of Roman law prompted
a feverish revision of many old certainties. From the point of view of the
method, this so-called hypercritical period is today perceived as an iso-
lated episode, a long defeated disease. A closer look reveals a more com-
plex picture, a paradigm shift operating over vast continuities. In fact,
although modern Romanists shun the critic of the sources — often in an
aprioristic, indiscriminate way — many of the results reached in those
years still loom behind our present conceptions. On the other hand, the
assumptions that prompted the critic of many solutions, constructions
and expressions found in the sources were frequently rooted in the dog-
matic approach of the nineteenth century Pandectists.
A case in point: the standards of liability and the relation between
fault (culpa), diligence (diligentia), and custodia.' The crisis of the belief that

' The literature on culpa, diligentia and custodia is inexhaustible. Two names deserve here
special mention: Carlo A. CANNATA and Francesco M. DE RoBERTIS. Leaving aside their
studies on specific questions, ¢f. C. A. CANNATA, Ricerche sulla responsabilita contrattuale nel
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the Roman system of liability was entirely built around the binomial cu/pa
— diligentia started long before the heyday of the historical-critical
Romanistic. In a ground-breaking article published in the Archiv fiir die
civilistische Praxis in 1869,” Julius Baron argued that custodia was not a type
of culpa, but an instance of strict liability that made the debtor responsi-

diritto romano, Milano 1966; 1DEM, Per lo studio della responsabilita per colpa nel diritto romano
classico, Milano 1969; 1DEM, ‘Die Vertragliche Haftung in der Sicht der romischen Juris-
ter, Studi Cagliari 47 (1971—72), pp. 19—36; 1DEM, ‘Una casistica della colpa contrattuale’,
SDHI 58 (1992), pp. 413—432; IDEM, ‘Sul problema della responsabilita nel diritto privato
romano’, Tura 43 (1992), pp. 1-82; 1DEM, ‘La responsabilitd contrattuale’, {in:} Estudios
Murga Gener, Madrid 1994, pp. 143-178; IDEM, Sul problema della responsabilita nel diritto pri-
vato romano, Catania 1996; IDEM, Linadempimento delle 0bbligazioni, Padova 2008. F. M. DE
RoBerTIS, ‘Spunti di risponsabilita obbiettiva nel diritto postclassico’, [in:} Studi de Fran-
cisci v, Milano 1956, pp. 407—419; IDEM, ‘Exactissima diligentia’;, SDHI 23 (1957),
pp- 119-148; 1DEM, ‘Culpa et diligentia nella compilazione giustinianea’, {in:} Studi Betti 11,
Milano 1962, pp. 347-362; IDEM, ‘Scientia debitoris: causae imputandi e presupposti della
responsabilit?’, [in:} Synteleia Arangio-Ruiz, Napoli 1964, pp. 585—588; 1DEM, ‘I problemi
della responsabilita contrattuale nelle Istituzioni di Gaio le lacune del manoscritto
veronese’, {in:} Studi Biondi 1, Milano 1965, pp. 373-394; IDEM, La disciplina della respons-
abilita contrattuale nel sistema della compilazione giustinianea 1-11-111, Bari 1962-1964-1966;
IDEM, La responsabilita contrattuale nel sistema della grande compilazione 1-11, Bari 1981-1982;
IDEM, ‘Responsabilitd contrattuale — Diritto romano’, in Enciclopedia del Diritto 39, Milano
1988, pp. 1054-1060; IDEM, La responsabilita contrattuale nel diritto romano dalle origini a tutta
leta postclassica, Bari 1994. Among the innumerable general studies, ¢f. G. 1. LuzzarTo,
‘Spunti critici in materia di responsabilitd contrattuale’, BIDR 63 (1960), pp. 47-127;
R. CarpivLL1, Lobbligazione di praestare e la responsabilita contrattuale in diritto romano (11 sec.
a.C—11 sec. d.C), Milano 1995; I. MOLNAR, Das Haftungssystem des Romischen Privatrechts,
Szeged 1998; H. ANkuUM, ‘La responsabilita contrattuale nel diritto romano classico e nel
diritto giustinianeo’, {in:} Diritto Romano e terzo milenio, 2004, 135-152. On culpa and dili-
gentia, H.-]. HOFFMANN, Die Abstufung der Fabridssigkeit in der Rechtsgeschichte: unter beson-
derer Beriicksichtigung der culpa levissima, Berlin 1968; G. MacCoRrRMACK, ‘Culpa’, SDHI 38
(1972), pp. 123-188; 1DEM, ‘Factum debitoris and culpa debitoris’, TR 59 (1973), pp. 59~74; Ines
pE FavLco, Diligentiam praestare: ricerche sull emersione dellinadempimento colposo delle obliga-
tiones, 1991; A. MARTINEZ SARRION, Las raices romanas de la responsabilidad por culpa,
Barcelona 1993; G. MACCORMACK, ‘Dolus, culpa, custodia and diligentia: criteria of liability
or content of obligation’, Index 22 (1994), pp. 189—209. On custodia, A. METRO, Lo0b-
bligazione di custodire nel diritto romano, Milano 1966; R. RoBAYE, Lobligation de garde, Brux-
elles 1987; M. SERRANO-VICENTE, La prestacion de custodia en el Derecho Romano, Madrid
2006.

* J. BARON, ‘Diligentia exactissima, diligentissimus paterfamilias oder die Haftung fir custo-
dia’, Archiv fiir die civilistische Praxis 52 (1869), pp. 44—95.
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ble also when there was no lack of diligence to reproach him: in conti-
nental legal parlance, an ‘objective’ rather than ‘subjective’ liability stan-
dard.’ The oscillation of the Justinianic sources between such ‘objective’
custodia and ‘subjective’ diligentia in custodiendo was seen by the later Pan-
dectists as the result of a historical evolution.* At the turn of the century,
everything was ready for the historical-critical method to take the last
step: diligentia in custodiendo was a Byzantine idea, whilst the classical cus-
todia had been purely objective. This was the thesis presented by Emil
Seckel, in his 1907 edition of Heumann’s Handlexikon, under the head-
word ‘custodia’?

This transformation of the objective classical custodia into a subjective
Byzantine diligentia in custodiendo could very easily suggest a more general
phenomenon: a Byzantine tendency to subjectify the standards of liability.
As early as 1908, Ludwig Mitteis observed that the subjective, ‘omissive’
conception of culpa as lack of diligence had very likely been preceded by
an objective, ‘commissive’ conception of culpa as involuntary causation.’
For Mitteis this evolution was complete in classical times: he seeks

3 Custodia is labelled ‘objective’ because it imposes a liability (typically, when the object
is stolen) regardless of the behaviour of the specific debtor in the specific case. Culpa may
be characterized as ‘subjective’, not because it consists, like dofus, in a psychological, inte-
rior state, as often assumed, but rather because it depends on the individual behaviour of
the debtor: either measuring it to a predetermined, reasonable standard of diligence (thus
has the notion been traditionally understood) or imposing a liability on the mere basis of
the causal connection between such individual conduct and the result, despite the latter
being involuntary (for this conception of culpa, infra, nn. 6 and 7). This ‘objective’ — ‘sub-
jective’ distinction is notoriously problematic, though, ¢f. /nfra, n. 18 and the contribu-
tions of C. A. CANNATA mentioned supra in n. 1.

N Cf. B. WINDSCHEID, Lebrbuch des Pandektenrechts 11, Frankfurt a.M. 1906 (9 ed.), § 264
n. 9, pp. 95-96, with lit.

S E. SeckEL, Handlexikon zu den Quellen des romischen Rechts, Jena 1907 (9 ed.), pp. 116—118,
s.v. ‘custodia’. Contra, remarkably, L. M1TTELS, Grundziige, p. 259 n. 3, following L. Lusic-
NANT1, La responsabilita per custodia nel diritto romano 1 (Parma 1903), for whom the classical
law had known only one instance of objective custodia: namely, when there was a specific
‘salvum fore recepit’ of the nauta, caupo or stabularius; only Justinian would have extended
this custodia to the other instances attested in the sources. Cf. also L. LusiGNaN1, Studi
sulla responsabilita per custodia secondo il diritto romano 11. Emptio-venditio (Parma 1903), IDEM,
Studi sulla responsabilita per custodia secondo il diritto romano 111. Mandatum (Parma 1905)

S L. Mrrrets, Romisches Privatrecht bis auf die Zeit Diokletians 1, Leipzig 1908, pp. 322—323.
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for traces of the older conception in the Twelve Tables, in the interpreta-
tion of the Aquilian Law, and in the late Republican Quintus Mucius.
Twenty years later, Wolfgang Kunkel pushed the ‘subjectification’
of culpa to the postclassical period. In an article published in 1925 in the
Savigny Zeitschrift under the title ‘Diligentia’) Kunkel argued that the
classical culpa had been objective involuntary causation, not subjective
lack of diligence. The latter idea, Kunkel claims, emerged only in post-
classical times; and with it, as its necessary corollary, also the idea of a
general duty of diligence, that acquires a specific shape and degree for
each contract.’

Kunkel’s thesis raises a question, though: if the doctrine of diligence
is so alien to classical law, its origin must lie somewhere else. Kunkel
points out to the Greek tradition.” The archetype of the diligens paterfa-
milias derives — so Kunkel — from the avyp omovdatos of Aristotle and of
the Stoa. The epigraphic evidence of the Hellenistic honorary decrees
shows, through the conventional expression omovdn kal émpélea,” the
prominent role of the idea of diligence also in the political sphere. The
contractual practice of the papyri gave legal expression to these Greek
philosophical and political conceptions. A binding duty of diligence —
again, émuélea — existed for the contracting parties in the papyri,

7 W. KUNKEL, ‘Diligentia’, ZRG RA 54 (1925), pp. 266—351.

® Kunkew, ‘Diligentia’ (cit. n. 7), p. 340: ‘Wihrend der objectiv gebundene klassische
culpa-Begriff selbst eine gewissen positiven Gehalt hat, nimlich die schuldhafte Hand-
lung, braucht der neue Begriff der Nachkassiker ein positives Wiederspiel: denn er selbst
bezeichnet nur noch die Abweichung von dem gebotenen Verhalten. So fihrt er mit
Notwendigkeit zur Aufstellung einer Sorgfaltspflicht. Sie wird bezeichnet mit dem
Begriff diligentia’.

? Cf. Kunkey, ‘Diligentia’ (cit. n. 7), pp. 341-351: ‘Wesen, Herkunft und Entwicklung der
Diligenzlehre’.

10 Cf. for instance IG x1, 4 680 (239229 Bc, Delos), L. 5; IG x1, 4 820 (2nd BC, Delos),
L. 4; IG x11, 5 830 (2nd c. BC, Tenos), L. 4; IMagn. 97 (2nd Bc, Teos), L. 14; IG 112 1011 (106—5
BC Attica), 1. 37; SEG 22:111 = IG 112 1040+1025 (46—45 BC, Attica), . 9. These sources allow
Kunkel to postulate continuity between the Greek and Hellenistic philosophical concep-
tions and the law of the papyri. He concedes, though, that in these decrees omovén) ral
emuédewa do not describe a duty, but the praiseworthy behaviour of the individual hon-
oured by the decree.



FAULT, STRICT LIABILITY, AND RISK IN THE LAW OF THE PAPYRI 23

Kunkel writes, long before it found its way into the Roman legal sources.
These would be the Greek roots of the doctrine of diligence that only in
postclassical times distorted the lines of the Roman notion of cu/pa. The
postclassical binomial di/igentia — culpa would be an offspring of the bino-
mial émuéleia — apédera that we find in the Greek tradition of the papyri.

As many other phenomena once dismissed as postclassical, also these
have been claimed back for the classical law decades ago. Classical roots
are universally accepted both for the notions of diligentia and diligens
paterfamilias, for the tendency to judge as fault the breach of a certain
standard of diligence," and even for the idea of diligentia in custodiendo.”
Kunkel’s theses seem thus abandoned as far as Roman law is concerned.
What about their papyrological side? Was contractual liability in the
papyri truly built around the notion of eémuélea as diligence? Was fault
a prerequisite for liability in the Egyptian practice?

This aspect of Kunkel’s article has entered the papyrological discourse
mainly through what remains the reference work on animal leases in the
Egyptian and Neo-Babylonian practice: Sibylle von Bolla’s Untersuchungen
zur Tiermiete und Viebpacht im Altertum.” The fullest assessment of the
pages that Kunkel devotes to the papyri, though, was also the most crit-
ical: in his Lineamenti del sistema contrattuale nel diritto dei papiri, Vincenzo

i Cf. Kunkel himself, in P. Jors, W. KuNkeL & L. WENGER, Rimisches Recht, Berlin
1935, pp- 178179, with lit. A general review of the question, in M. KaSER, Das romische Pri-
vatrecht 11, Miinchen 1975 (2 ed.), pp. 346-357.

12 Cf., for instance, regarding Alf. D. 18.6.12, R. KNUTEL, ‘Die Haftung fiir Hilfsperson-
en im romischen Recht’, ZRG RA 100 (1983), pp. 349350, G. MACCORMACK, ‘Culpa in eli-
gendo’, RIDA 18 (1971), pp. 546547, R. CARDILLI, Praestare (cit. n. 1), pp. 291295, M. PEN-
NI1TZ, Das periculum rei venditae, Wien 2000, pp. 404—405.

B Sibylle von Bovrra, Untersuchungen zur Tiermiete und Viehpacht im Altertum, Miinchen
1969 (2 ed), pp. 63-64: ‘die diligentia des rémischen Rechtes scheint mir die epimeleia der
Papyri zu entsprechen, welche... bereits in die altgriechische Zeit zuriickreicht’. Cf. also
F. M. pE ROBERTIS, ‘Receptum nautarum. Studio sulla responsabilita deir armatore in diritto
romano, con riferimento alla disciplina particolare concernente il caupo e lo stabularius’,
Annali Bari 12 (1953), p. 45; E. SE1DL, Rechtsgeschichte Agyptens als romischer Provinz, Sankt
Augustin 1973, p. 177. Echoes of Kunkel’s doctrine may be found also in WIEACKER, cf. infra,
n. 30.
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Arangio-Ruiz flatly dismissed Kunkel’s idea as the result of a misinter-
pretation of the term emuédeia:

It has been recently argued that the setting of the entire problem of con-
tractual liability around the notion of diligence, as it appears in the
Justinianic sources, has its precedent in the papyri: the Greco-Egyptian
contracts would have manifestly established a duty of diligence, using the
very same word, emuélewa, that the Basilika and the other Byzantine
sources employ to translate the Latin term d7/igentia. This opinion seems
unwarranted to me. The misunderstanding is due to the double meaning
of the term émuélea, which may denote the subjective disposition of a
debtor determined to fulfil his duty, but more often merely describes the
external activity in which this duty consists. ... In contractual arrange-
ments, in fact, the phrase émuélerav moietobar does not refer to a specific
psychological disposition: on the contrary, in the light both of its literal
meaning and of the context in which it is used, it refers to nothing else
than the Latin operam dare or curam facere."

With the notable exception of Sybille von Bolla, Arangio-Ruiz’s judge-
ment seems to have prevailed. It was followed, with ample argumenta-
tion, by Christoph Heinrich Brecht in his study on the liability of the
nauta,” and notably also by Kunkel’s pupil, Dieter Norr, in his habilita-

"y, ARANGI0-RU1Z, Lineamenti del sistema contrattuale nel diritto dei papiri, Milano 1928,
pp. 22723

" C. H. Brecur, Zur Haftung der Schiffer im Antiken Recht, Miinchen 1962, pp. 147-150.
To Arangio-Ruiz’s remarks, Brecht adds the following: a) from the ‘Volksrecht’ of the
papyri practical rules may be expected, but not concepts, such as diligence, that arise only
from theoretical reflection; b) the frequent expression v mpoorkovoav émuéleiav, the
‘pertinent’ émuéea, proves that the term is not referred to a general duty of diligence but
to a specific contractual duty of care; ¢) contracts like P. Lond. 11 301 prove that émyuéleia is
not intended as limiting liability to fault, since the simultaneously impose émiuuélera and
unrestricted liability. None of these arguments hold up: the first (a) is merely the expression
of a common prejudice, on which ¢f. infra, pp. 74-75; on the second (b) ¢f. infra, n. 25; the
third would be pertinent and indeed conclusive, if only x{vdvvos referred unequivocally to
unrestricted liability in P. Lond. 11 301, which is not the case (nfra, n. 46, and pp. 42—46).
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tion book on negligence in the Byzantine law of contracts.'” The same
conclusion was independently reached several years later by Johannes
Herrmann in his studies on land lease in the papyri:

From these expressions, it results that in lease contracts there is no coined
term, akin to the late Roman notion of diligentia, to designate a duty of
diligence; the term émuélera is not the expression of an abstract legal
notion, but has the same factual, concrete sense, as épyacia, kaAlepyia or
prdokalia.”

Neither Arangio-Ruiz himself nor his followers fully review the docu-
ments mentioned by Kunkel in support of his theory. It is maybe not
completely useless to try here such a review, in order to confirm or refute
their impression on the sense in which émruélewa is used in the papyri.'®
Among Kunkel’s documents, there is a group, dated after Justinian’s
compilation, that I shall omit, since they fall already under the possible
influence of the compilation itself. On the other hand, there is much that
he does not consider: all the Ptolemaic evidence, since he confines him-
self to Roman times, and of course everything that has been edited since
1925. Yet, his sample is representative enough to yield a faithful picture
of the sense in which empélea is used in the papyri, and this will be
enough for our purpose.

' D. Norr, Die Fabrléssigkeit im Byzantinischen Vertragsrecht, Miinchen 1960, p. 187, n. 2.

7 J. HERRMANN, Studien zur Bodenpacht im Recht der graeco-aegyptischen Papyri, Miinchen
1958, pp. 127-128.

'® The characterization of diligentia as subjective and cura as objective, present in ARAN-
G10-Ruiz and exasperated in BRECHT’s argumentation, shall be avoided in the discussion
that follows. This characterization seems to me unnecessary and misleading. Diligence
results from a subjective disposition, but it acquires legal relevance only inasmuch it man-
ifests itself in an external behaviour. Both referred to a contract, as an abstract standard
of liability, and referred to an individual, to assess his performance, diligence does not
consist in intentions but in facts. What differentiates dé/igentia from cura is that the latter
designs a specific duty of care, while the former refers to the way in which any given duty
is performed. This difference has nothing to do with the opposition objective — subjective.
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2. EITIMEAEIA
IN THE CONTRACTUAL PRACTICE OF THE PAPYRI

Wet-nurse contracts are Kunkel’s point of departure:” both the Augus-
tan synchoreseis published in BGU 1v,” and the few instances preserved
from later periods.”’ The term émuélewa, in fact, figures prominently in
these contracts. In what sense, though, one of them will suffice to illus-
trate. In BGU 1v 1109 (= Jur. Pap. 41 = CPGr. 1 10, 5 BC, Alexandria),
a Roman citizen, Gaius Ignatius Maximus, otherwise unknown to us,
concludes a contract whereby his slave Chrotarion shall serve as wet-
nurse for an Alexandrian lady. In the contract, we read:

17 ’ \ ’ > A A ’ ’ ¢ A~ 18 \ ~

I rapéxeabar Ty SovAny amo 10U vOv moovpéry[v v e éavtis]| I kal o
/ ) ’ \ / \ / I ) ~ 19

mlad]dlov émpédetar, uy ¢bipovoav 7o ydda p[nd avdporoir(ovoav)]| |

und émkvoitoav und dAdo maidiov mapla]On[A]al[ovoav ...

Gaius, the contracting party, undertakes ‘to hand over his slave from
the present moment, so that she may take care (émuéleia) of herself and
of the child, not spoiling the milk, not having intercourse with men, and
not nursing at her breast any other child’. A cursory reading is enough to
realize that the term émuélera does not set here a standard of liability, a
line between a liable and a non-liable debtor. In fact, it does not even

" For a legal analysis of these contracts, ¢f. A. BERGER, Die Strafklauseln in den
Papyrusurkunden, Leipzig-Berlin 1911, pp. 176-179; J. HERRMANN, ‘Die Ammenvertrige in
den griko-igyptischen Papyri’, ZRG RA 76 (1959), pp. 490—499; B. ApamS, Paramoné und
verwandte Texte, Berlin 1964, pp. 146-165; J. HENGSTL, Private Arbeitsverhdltnisse freier Per-
sonen in den bellenistischen Papyri bis Diokletian, Bonn 1972, pp. 61-69 Mariadele M. Masci-
ADRI ¢ Orsolina MonteveccH1, Corpus Papyrorum Graecarum 1. Contratti di baliatico,
Milan 1984.

% They are (all from the Alexandrian archive of Protarchos): BGU 1v 1058 (= MChr. 170
= CPGr. 1 4, 13 BO), 1. 29; BGU 1v 1106 (= MChr. 108 = C. Pap. Hengstl 77 = CPGr. 1 5 = CP¥
11 146, 13 BC), L. 28; BGU 1v 1107 (= Sel. Pap. 1 16 = CPGr. 1 6, 13 BO), L. 12; BGU 1v 1108
(= CPGr.19,580), 1. 14; BGU 1v 1109 (= CPGr. 1 10 = Jur. Pap. 41), 1. 18. Adde, still unknown
to Kunkel, CPGr. 1 13 (30-14 BC, Alexandria), l. 17. Here and in the following note, only
the wet-nurse contracts with émuéleia clause; for a complete list, ¢f. HENGSTL, Arbeitsver-
hdltnisse (cit. n. 19), p. 61.
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refer to the behaviour of the debtor, but to that of the slave, who, as
Arangio-Ruiz rightly underlines, is not a contracting party, but the leased
object.”” Here, as in all the other preserved wet-nurse contracts,
emuélewo merely describes the basic task of the wet-nurse. As Arangio-
Ruiz remarked, this is cura, not diligentia. The term does not convey the
way in which the debtor must fulfil his duty, but the content of the duty
itself: taking care of the child, and, in the measure required for that pur-
pose, of herself. So much is acknowledged by Kunkel: he admits, in fact,
that in these contracts émpuélewa is ‘Pflege’ (care) and not ‘Sorgfalt’ (dili-
gence), and therefore concedes than they cannot be used to support his
thesis of a general duty of diligence.”

In Kunkel’s opinion, though, this meaning of émiuéAeia was the excep-
tion and not the rule. In lease contracts, instead, he claims, the term
refers unmistakably to diligence and not to mere care. Again, he consi-
ders only the papyri from the Roman period, so the earliest one is yet
another synchoresis from the archive of Protarchos, BGU 1v 1120 (5 BC,
Alexandria). A married couple and their son hire three tomb-gardens, for
a monthly rent and a part of the produce. The document then proceeds:

I ... kal [motetofar Tods peut]cOwuévovs Ty mpoorkovoar émyuélewar kal
karepyacior kall &[pav kal] P kard kawpov dpes[rd]s [ox]|dmrovras kal
morilovras kard Tpémov v Tols 8éoval kapois karavebwy P 7 kard Kkau-
p(‘)V AGXGVT?(LZ Kal: /.LY\] X€p0’€1j€LV M?’]Sé K(ITGB)\(I,,WTE'LV ILH’]SG‘ ﬂapa)\nTer €)lp'}/OV

2 Among these, Kunkel mentions PSI 111 203 (= CPGr. 1 24, 87 AD, Oxyrhynchos), 1. 8;
P. Ross. Georg. 11 18 (= P. Cair. Preis. 31 a = CPGr. 1 31, 139-140 AD, Arsinoites), Il 316, 321;
P.Oxy. 1 91 (= Sel. Pap. 1 79 = CPGr 1 35, 187 AD, Oxyrhynchos), 1. 20. ¢f. also P. Rezn. 11 103
(= CPGr. 114 = SBV 7619, 26 AD, Herakleopolites), 1. 17; P. Bour. 14 (= CPGr. 1 28, 126 AD, Ptole-
mais Evergetis), L. 22; P. Lips. 1 31, 1. 1720 (= CPGr. 1 36, AD 193-198, Oxyrhynchos), 1. 20.

22 Tt must be observed, though, that the contracts follow the same model regardless of
the free or servile condition of the wet-nurse: there is not a specific lease model for the lat-
ter case. Spot on, in this sense, the intuition of BRecHT, Haftung (cit. n. 15), p. 148, n. 3.
Cf. voN Bovva, Tiermiete (cit. n. 13), p. 76, n. 1; HENGSTL, Arbeitsverbdltnisse (cit. n. 19), p. 63.

> Kunker, ‘Diligentia’ (cit. 1. 7), p. 342. Cf. also HERRMANN, ‘Ammenvertrige’ (cit. n. 19),
p- 492 n. 18: ‘Das Wort émuélewa stellt keinen abstrakten Rechtsbegriff dar, sondern
meint die konkrete Sorgfaltsiibung, die pflegliche Behandlung.’
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... they shall take the proper care (émuéleia) and perform the proper tasks
in season and at the proper time, cultivating and irrigating according to
custom and whenever necessary consenting to work in the vegetable gar-
den in season; and they shall not leave it unirrigated nor injure it nor omit
any task needful to maintain the well-being of the property. They shall
also take proper care (émipuéleia) of the existing trees for their thriving and
flourishing, and they shall cut down none, and in place of those dying, they
shall plant others of the same kind in the same year equal in quality ...**

Despite Kunkel, émiuédeia seems here again the equivalent of the Roman
cura (‘care’ is Johnson’s translation) rather than di/igentia. It does not describe
the way in which the tenants must fulfil their duty, but the duty itself: the
hendiadys emuéleia kai karepyasia, and the qualification kol dpav kat
xatd. kawpdv speak by themselves.” The ‘proper care’, in fact, consists, as the
contract itself specifies, in performing the proper tasks at the proper time,
cultivating, irrigating, and doing all that is necessary to keep the value of the
property. The same unequivocal hendiadys, épyacia kal emuélea, figures in
two late vineyard leases, SB xx11 15493 (= P. Flor. 111 315, AD 435, Hermopo-
lites), 1. 8-9, and SB 1v 7369 (aD 512, Hermopolis), 1. 11: mpos aumedovpyikny
Nuov épyaciov kal macav émuéleiav kal plokaliav.

In another land lease, P. Oxy. x1v 1630 (AD 222?, Oxyrhynchos), the
term emuélewn figures only in an additional final clause whereby a

** Transl. A. Ch. Jounson, An Economic Survey of Ancient Rome 11. Roman Egypt to the
Reign of Diocletian, Baltimore 1936, pp. 1347135.

* BrecwHr, Haftung (cit. n. 15), p. 147 n. 4, calls attention to the turn of phrase 71 mpooj-
kovoav eémuéletay motetolar, present in this and many other contracts: the very notion of
a ‘pertinent’ émpélea would prove that the term does not convey a general idea of dili-
gence, but merely refers to the specific contractual duty of care. The argument does not
carry much weight against Kunkel’s thesis, though, because the diligence whose traces he
seeks in the papyri was not uniform: it acquired different shape and intensity depending
on the contract, and was therefore perfectly in line with the notion of a ‘pertinent’ dili-
gence for each one.
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guarantor secures the contract: ﬂapd)v 8_@ e’[j/d)] Ag}pﬁ/\tog 2apa7765wpog
éy’yvduar Tov mporeipevov ‘Hpwva [els| Te€ ékTerow Tadv ¢dpwv kal émi-
,u:e/)\aav v Epywv, kal émepwtnlévres [wulodoyroauer (l. 18-20).%
In Grenfell and Hunt’s translation:” ‘I, Aurelius Sarapodorus, am surety
for the aforesaid Heron in respect of both the payment of rent and care
(émuéleta) of operations, and in answer to the formal question we gave
our consent.” The fact itself that the émiuélewa is secured by the guaran-
tor together with the rent shows that it is seen as a specific duty, not as
a standard of liability.

Kunkel calls especial attention to PSI 1 32 (ap 208, Herakleopolites),
a land lease contracted as gratuitous in the first four years, in exchange
for the émpédea: karepyacacl|a] mao|n épyac|ia kat émpeleia auéu-
7Tws Avti ToU Pdpov [Tod Te|Tpaerovs xpdvouv (Il. 1o—11).”® This fact, how-
ever, makes it even more evident that we are talking about a task, not
about the way it is fulfilled. In order to understand the arrangement, it must
be taken into account that the land in question was an exiguous patch of
Ya aroura, probably uncultivated; in these conditions, the task of the ten-
ant would be initially unrewarding, and valuable in itself for the owners.”
Wieacker, in the same vein as Kunkel, ignores these particulars of the
contract and sees here a ‘connection between payment and liability’ akin
to the principle that in Roman law aggravates the liability of those who
are paid compared to those who are not.”” The comparison is inept: if the

%% The land belonged to the well-known landowner Claudia Isidora, ¢f. with lit., D. KEHOE,
Management and Investment on Estates in Roman Egypt during the Early Empire, Bonn 1992, pp. 44,
124-126; Jane ROWLANDSON, Landowners and Tenants in Roman Egypt, Oxford 1996, pp. 114-115;
J. D. Tuomas, ‘Notes on papyri relating to Claudia Isidora also called Apia’, BASP 41 (2004),
pp- 139-153. On our document, KEHOE, pp. 137-139; ROWLANDSON, pp. 224—225.

7p. Oxy. X1v, p. 13.

% Cf. ¥. KoBLER, Der Teilbau im rimischen und im geltenden italischen Rechte, Greifswald
1928, p. 54, VON BovLLa, Tiermiete (cit. n. 13), p. 110 n.3 (111).

2 In this sense, in the edition, G. VitELLI, PSI 1, p. 75.
3% F. WIEACKER, ‘Haftungsformen des romischen Gesellschaftsrecht’, ZRG RA 54
(1934), p. 63: ‘Die Verbindung von Lohn und Haftung ist ein iiberaus naheliegender

Gedanke, der volksrechtlichen Quellen dieser Zeit nicht fremd ist: in PSI 1 32 (208
p. Chr.) verspricht ein Teilpichter émpuelelqr avri 700 pdpov.’
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tenant is exempt from rent it is most certainly not in exchange for a lim-
itation of his liability to empédeia-diligentia, but in exchange for the tasks
comprised by émuélea-cura.

Had Kunkel known P. Mert. 1 10 (aD 21, Philadelphia), edited some
decades after his diligentia article, he might have reconsidered his thesis
altogether. This document, in fact, makes it particularly clear that in land
leases emuélea does not refer to a diligent performance of the tasks but
to the tasks themselves:”

... w) éééorwr oty Tt pepiaBwpér w' 1° wpo Tod xpdvov éyAurelv T
plcdwow, ala kat Ta kal éros €pya mdvra 700 KAjpov Kal TovS yw-
par[i]ouods kal moriopos I' kal v Ay yewpyuaiy émuéleiav mdoav
éWLTGAGL'T(JJL |17 G’K 'TOl’j ZSL/OU

The editors translate: “The lessee shall not abandon the lease before
the time but shall perform all the annual work of the allotment and the
construction of dykes, irrigation and all other agricultural operations (xa:
Y AN yewpyny émuéleiar mdoav) at his own expense’. The charac-
terization of this émuélea as yewpywkn, and the fact that it is to be per-
formed at the tenant’s own expense, leave no other option than to refer
it to the agricultural tasks themselves. In later contracts, we find for the
same notion the expression yewpyik1) épyacia:’ the two terms, émuélewa
and épyacia were obviously interchangeable.

Instructive also, BGU 11 606 (oD 306, Ptolemais Euergetis): 77s 11js
adAs kal 7OV keA\ov éxk|alpov]? é[mi]okrevis I dvoikodo[uias ovans]
mpos ole] Tov k[T)Topa, T|9s O€ kaTa uépos emfu]erelas [Kkal] ppovridos
ov[oms] mp[os €Jual Tov uioboduevor ... (Il. 9—12). That is: ‘... repair and
reconstruction of the courtyard and cells fall to you, the owner, whilst
everyday care (émiuéleta) and maintenance fall to me, the tenant ...". The
clause distributes the preservation tasks between owner and tenant.’

3" In this sense, already HERRMANN, Bodenpacht (cit. n. 17), p. 128 n. 3.

32 SB x1v 12186 (= P. Flor. 1 84, AD 366, Hermopolis), ll. 12—13, P. Flor. 111 281 (AD 517,
Aphrodites Kome), 1. 14, P. Ross. Georg. 111 33 (oD §22, Aphrodites Kome) , 1. 16, and

numerous later documents.

3 A. DEIFSMANN, in BGU 11, p. 357: ek k[awds].
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Again, therefore, émuéleia does not refer to the way in which the tenant
must fulfil his duties, but to a specific set of tasks: here, those required by
the everyday maintenance of the property.

In P. Sakaon 71 (= P. Thead. 8 = FIRA 111 149, AD 306, Theadelphia),
Aurelius Sakaon leases from Aurelius Cyrillos and Aurelius Theodoros
sixty-two sheep and fifty-nine goats. The émuéAera-clause reads as fol-
lows: 77s 7y mpofdTwy kal aly[d]v yovis kai voudv [ka]t ypdoTews kal
kepdlas kat, 0 [u]n elowro, Qavdrov kai émuelel]as| kai ppovridos yo[v]|ns
Svrwv mpos é[ue] Tov peutadwuévor ... (. 21—23).” In the editor’s transla-
tion: ‘the procreation of the sheep and the goats, their pasture, green fod-
der, resin-oil, and, may it not occur, death, as well as the care (émuéreia)
of and provisioning for their offspring resting upon me, the lessee’.** Sen-
sibly, émuéleia is here translated as ‘care’ and not ‘diligence’.”” In fact, it
again manifestly refers to a specific task of the lessee, this time concern-
ing the offspring of the sheep and the goats.

Leaving aside the post-Justinianic documents, Kunkel’s sample closes
with a couple of work contracts where émuéleia summarizes the tasks in
exchange for which a wage shall be paid:*® again, clearly the tasks them-
selves, and not the way in which they are to be performed.

In two of Kunkel’s documents, instead, the term émuéleia truly has
the meaning that he claims, akin to the Latin difigentia, describing the

* The property is described as adAs) Bodv (L. 5): such intense use made foreseeable press-
ing maintenance and repair needs.

3 A detailed analysis of the contract, in voN BoLra, Tiermiete (cit. n. 13), pp. 102-105
3% G. M. ParAssocLou, P. Sakaon, p. 176.

37 Similarly, Jougugr, P. Thead., pp. 76—77: ‘Le soin de veiller a la procreation des mou-
tons et des chevres, au paturage, la fourniture de fourrage et de la résine de cedre... m’in-
comberont a moi le locataire’.

% P. Lond. 11 331 (p. 154 = WChr. 495, AD 165, Soknopaiu Nesos), Il. 10-15: AauBdvovrés
oov kal Nuépav éxdoryy dp(yvplov) (Spayuds) Tesoapdrovra rkal mapadwowpey Soa éav
mapalafouy kal momodueda iy émpli|av kai] gpovrida. P. Oxy. X1V 1626 (= Sel. Pap. 11 361
= FIRA 111 151, AD 325, Oxyrhynchos), 1. 13-18: évreifler 8¢ Jpoloyel 6 émuelntns
éoxnrévar mapa TOV Sexavdv vmep puiabod umvdv dvo amo Tis adTis Syddms apyvpiov
TdAavTa €lkoot, Ta 0€ gpavnadueva dypt cuvTAnpdcews Tis émuelelas dmoAjudeTar Tapa
70V adTdv Sexaviv. — ‘And the superintendent forthwith acknowledges that he has
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way in which the debtor must fulfil his duty. The earliest one® is P. Lond.
11 301 (p. 256) (= MChr. 340, AD 138-161, Oxyrhynchos): dvridjuipacha
TS xpelas moTds kol €mueAds kal mwdoav @povtida mowmoachar ...
(. 6—9). Regarding a public freight of wheat, oath is made ‘that the task
shall be undertaken reliably and diligently, and all care shall be employed ...’
(More on this document, infra, pp. 42—46). This same sense of émpélewa
as diligence is attested in a much later document, P. Flor. 111 384 (AD 4892,
Alexandria), a bathhouse lease for over ten years, whereby the lessee
undertakes to actually have the facilities (Aovots and Sméravais) installed
at his own expense. Also in his charge are the irrigation of the floors, and,
of course, the everyday maintenance. These duties are to be carried out
(L 27—29) pera mdoms mpocoyns kal s [8]eo[va]ns émuelelas mpos 0
undeuiov uéphw 9 ailr[ia]v ) karayvwow: ‘with all the attention and the
necessary care, so that there shall be no reproach, blame or negligence’.
It is perhaps not completely irrelevant that the author of the document
feels the need to specify what must be understood for émuédea as dili-
gentia: a further hint that the word was far from being the technical term
that Kunkel had imagined, let alone the preeminent canon of liability in
the contractual practice of the papyri.

1

The results of our brief survey decidedly endorse the scepticism of Arangio-
Ruiz and his followers. The term émuuélewa, used for diligentia by the Byzan-
tine lawyers,"’ hardly ever has that meaning in the papyri. Leaving aside the
wet-nurse contracts, clearly a bad choice for Kunkel’s purposes, we have con-
sidered ten lease and work contracts: only two of them use émuédewa in the
sense of diligentia. The general duty of diligence that Kunkel believed to have
found in the papyri, as a precedent and possible cause of his conjectured
postclassical Roman law shift, turns out to be just an illusion.

received from the decani as two months’ pay dating from the said 8th day 20 talents of sil-
ver, and shall receive from the said decani the sums found to have accrued up to the ter-
mination of his duties as superintendent’ (tr. GRENFELL & HuUNT, P. Oxy. X1V, p. 2).

37 Noted already by BrecurT, Haftung (cit. n. 15), p. 148.
0 Cf. the sources reviewed by NORR, Farbrlissigkeit (cit. n. 16), pp. 35-69, passim.
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3. EIIIMEAEIA
AS AN IMPLICIT LIABILITY STANDARD

One could still argue that, even though émuédera usually does not refer
to diligence, it may have been understood as implicitly setting a standard
of liability. As we have seen, the term serves in most cases to summarize
a set of specific duties, often described with quite fastidious detail. It
seems inevitable to assume that in this way a standard is defined against
which the behaviour of the debtor shall be measured.” And, in fact, this
is the shape that Kunkel’s theory seems to adopt in the reasoning of
Sybille von Bolla.*

Things are not so simple, though. There is no doubt that the general
duty of care, and the specific set of tasks it comprises in each case, were
intended to be binding for the debtor. He would certainly be considered
liable if damage resulted from not fulfilling them. But this is not enough
to conclude that we are in front of an implicit standard of liability.
To state the obvious, what defines a liability standard is that it sets the
conditions of the debtor’s liability, so that he is exempt when those con-
ditions are not met. In our case, émipuélera would be an implicit standard
if it worked not merely as a duty for the debtor, but also as a limit to his
liability; that is, if it were understood in the sense that the debtor is liable
for damages only when caused by his lack of care.

Such interpretation was hardly inevitable: so much can be established
even without sources. Contractual duties are set in the interest of the
creditor; liability standards, in that of the debtor, since they limit his
responsibility. The difference is too relevant to be ignored, even in a
notarial practice, like that of Egypt, developed in the absence of a proper
legal science.

' Law historians tend today to question the pertinence of the sharp modern distinction
between contractual duties and standards of liability to grasp the developments of ancient
legal thought in this respect: in Roman law, great attention has been paid in this sense to
the use of the expressions dolum, culpam, custodiam praestare, cf. the works of C. A. Can-
NATA mentioned supra, n. 1, as well as CARDILLI, Praestare (cit. n. 1).

* voN Bovra, Tiermiete (cit. n. 13), pp. 166-168, where the duty of care imposed on the
lessee by the Neo-Babylonian contracts is resolutely understood as a limit to his liability.
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The Neo-Babylonian leases studied by Sibylle von Bolla are enough to
prove this point.” In these contracts, the lessee undertakes a duty,
secured by guarantors, ‘of pasture, care and custody’ of the leased animals.
Yet his liability is clearly not limited to lack of diligence. In fact, when
the object of the lease is a flock, it is stipulated that for each dead animal
a certain amount shall be paid, and that up to a tenth per cent of deceas-
es are to be assigned to the owner per year.* These stipulations can only
mean, despite von Bolla, that the lessee carries the risk of all deaths
beyond that ten per cent, and shall owe for them the stipulated amount
of money regardless of intent or fault.

Also the Egyptian practice was demonstrably aware of the difference
between imposing on the debtor a duty of care and limiting his liability
to lack of care. Two examples will suffice to show that the duty of care
was not intended as an implicit limitation of liability:

a) The first one is a lease contract, P. Princ. 111 151 (after AD 341, Ibion):

5 ’ / )y ¢ A s 16 ~ e ’ e A \ /

P Bovdopar piebdreaclar map’ vpdv éx I” Tov vmapyxovrwy vutv [t]as dvo

7 ’ ’ \ 8 > / s 7 e e s
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peal"Boduevor [klal s Tovrwv Op[élh[ews] kal mdon(s é]muelelas ral

; :
pera Tov ' [ypbvov —ca. ? — ]

I wish to lease from you two immortal (cows) belonging to you, one full-
grown, tawny, named Isarion, the other ... white, named Teseuris ... If
death occurs, which I pray may not happen, the loss falls upon me, the les-
see, the offspring of these belonging also to me, the lessee, as also (falls
upon me) their nourishing and entire care, and after the term ...

Two cows (initially believed by the editors to be two slaves: nfra, n.
110) are here leased as ‘immortal’ (on this dfdvaros-clause, cf. infra, pp.
56—61). This means that, as far as the contract is concerned, they are not

* von Bovva, Tiermiete (cit. n. 13), pp. 166-168.

** For a list of the contracts that include these provisions, ¢f. voN BoLra, Tiermiete (cit.
n. 13), p. 167, nn. 3 and 3.
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capable of dying. Their death, therefore, does not release the lessee from
his duty to return them: he shall have to provide a replacement at his own
expense. This duty, needless to say, is totally independent from the
lessee’s fault. The loss, as the contract states, falls upon him.

The nourishing and general care of the cows, on the other hand, cor-
responds equally to the lessee, as it is obvious, and the contract
explicitly states in 1. 17. This duty is clearly not referred to the offspring,
mentioned immediately before, but to the leased cows themselves: the
offspring, in fact, belongs to the lessee, so it makes no sense to impose on
him any duty in its regard.®

The conclusion is clear: the duty of care was not understood as impli-
citly limiting the lessee’s liability, since he is at the same time made liable
for the death of the cows irrespective of fault or intent.

b) The lessee’s duty of care coexists with unrestricted liability also in SB
v 8086 (= Mél. Maspero, pp. 335336 = P. Chept. 9, AD 268, Arsinoites), another
abavaros-lease, this time referred to a flock, on which cf. infra, pp. 57-61:

I* ... BoBlopar wobdoacbar malps oo damd tav dmapxdvrwv 77
evoxu[o]ve ... mpoBlara] pwpalréa alfalvara dpoevika [kat] Oplvka €€
S

[lo]ov I° dpib[u]d mevrikovra alyals] mévre, . ép @ maoav

5 ’ ’ \ ~ ’ 17 18 \ \ \
odvia mowuevawr katl s kadovuevys I [ ][]0, .. |7 .. kat pera Tov
19 / ’ \ ’ ¢ / V20 s s ) ~
I” xpd[vov] mapaddiow o Opéupata pwparéa kala I eddpea|[t]a aplbud
- » [ I /7121 vy ’ 50/ S s )
mAnpes évmoka kal amo koul” pas, O[t]a 7o mapetAnpévar abavara axivduva

22 > \ ’ \ ’ ) /
| €EKTOS [KL]V'S'UVOU KOl TTOOTS €TTNPELAS ...

I wish to to take in lease, from the belongings of your most illustrious
ladyship ... an immortal flock of sheep, male and female in equal numbers,
amounting to fifty, and five goats ... on condition that I take all the nec-
essary care in making them pasture in the best pastures, and in paying the
wages of the shepherds and what is called {...} ... and when the term has-
passed I shall return the animals, strong, beautiful, of good quality, inte-
grally, sheared or not, since I have accepted them as immortal and free
from all risk and all fraud ...

4 . . . ) .
> Offspring and duties may be here connected as an instance of cuius commodum eius
incommodums, if at all.
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Here, unrestricted liability results not so much from the ‘immortal’
condition of the animals (which in flock leases did not necessarily imply
full assumption of risk: on this, znfra, pp. 59—60), as from the clause that
makes them not merely abavara but also akivdévva éxtos [KL]V'S}jVOU
(L 21—22).

In the contractual practice of the papyri, in sum, the duty of care was
clearly not understood as a limitation of the liability of the debtor.** Also
this version of Kunkel’s theory must be rejected.

4. TAUBENSCHLAG’S THEORY
OF UNRESTRICTED LIABILITY

Rafael Taubenschlag’s The Law of Greco-Roman Egypt in the Light of the
Papyri is an impressive but inevitably imperfect work that for better and
for worse has long been the reference handbook on legal papyrology for
non-German speakers. In the brief overview on contractual liability that
precedes his account of the singular contracts, Taubenschlag completely
ignores Kunkel, and presents a thesis equally radical, but of opposite sign.
In an extremely apodictic way, as if there were no room for doubts, he
states the following:

Under Egyptian law the debtor is liable even if he fails to discharge his
obligation on account of circumstances beyond his control. The same rule
is followed in Greek law. This unrestricted liability is stressed in loans,
deposits, leases and recepta nautarum. In all these cases the debtor is liable

46 BrecHuT, Haftung (cit. n. 15), p. 148, seeked to make the same point on the basis of
P. Lond. 11 301 (p. 256) (= MChr. 340, AD 138-161, Oxyrhynchos), a freight of public wheat
regarding which oath is made ‘that the task is undertaken reliably and diligently, and all
care employed, that the émimloot. remain present until the weighing in the city, and to
deliver the cargo safe and undamaged, to my own risk’. Here, indeed, the duty of care
would seem again to coexist with an assumption of unrestricted liability. But in truth
(infra, pp. 42—46) it is far from certain that this k{vdvvos-clause in freight contracts was
meant to imply unrestricted liability, or to set any specific standard of liability at all.
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for casus and even for vis maior. ... The application of different Roman
. . . 4
rules on custodia and culpa is seen in contracts ... from the v—vi1 cent. aDn.”

Since these brief considerations on liability were intended by Tauben-
schlag as a mere introduction, he limits his evidence to one document per
contract. For the Egyptian law, he calls attention to P. Adl. dem. 5 (108—7
BC, Pathyris), which turns out to be a loan of wheat. No wonder, then,
that the debtor’s liability is unrestricted. In any legal tradition, loans for
consumption are given as a rule at the risk of the borrower. It belongs to
their essence that the borrower owes the ‘tantundem’, not the specific
items received; these he acquires, since he must be entitled to consume
them. In such a situation, the risk falls on the debtor, unless otherwise
agreed, due to the force of two principles felt as natural even in the
absence of a jurisprudence able to formulate them: genus numquam perit
and casum sentit dominus. The Egyptian tradition could not be an excep-
tion in this regard; neither, obviously, was the Greek. No value as evi-
dence of a general principle of unrestricted liability can be therefore
assigned to the Greek loans that Taubenschlag invokes as example, which
are equally loans for consumption.”® The stipulation dx{vévvov mavTos
kwdvvov, frequent in such loans, is a mere reminder of such natural unre-
stricted liability.*

¥ R. TaueNscuLAG, The Law of Greco-Roman Egypt in the Light of the Papyri, Warsaw
1955 (2 ed.), pp. 316—317, possibly inspired by RABEL, cf- infra, n. 144.

* His example is P. Adl. Gr. 4 (109 Bc, Ptolemais).

* BGU v 1147 (= MChr. 103 = Jur. Pap. 45, 13 BC, Alexandria), Il. 31-32, P. Oxy. 111 507
(aD 146, Oxyrhynchos), 1. 36, P. Oslo 11 40 (oD 150, Oxyrhynchos), l. 25, BGU v11 1651 (2nd.
cent. AD, Philadelphia), 1. 12, P. Oxy. XLv 3266 r (aD 337, Oxyrhynchos), 1. 3, P. Lips. 1 13
(aD 364, Hermopolis), L. 11, P. Oxy. Lxx11 4903 (aD 417, Oxyrhynchos), 1. 10, P. Oxy. Lxx11
4904 (AD 417, Oxyrhynchos), 1. 9, P. Lugd. Bat. xxv 66 (op 427, Oxyrhynchos), 1l. 8-9,
P. Oxy. Lxx1 4831 (AD 429, Oxyrhynchos), l. 15, BGU x11 2140 (AD 432, Hermopolis), l. 12,
P. Wisc. 1 10 (aD 468, Oxyrhynchos), 1. 10, P. Oxy. vi1r1 1130 (AD 484, Oxyrhynchos), l. 14,
P. Oxy. xv1 1969 (aD 484, Oxyrynchos), l. 3, SB xxv1 16756 (oD 467-497, Oxyrhynchos),
1. 67, P. Mich. xv 728 (4th—5th cent. Ap, unknown provenance), ll. 2-3. H.-A. RUPPRECHT,
Untersuchungen zum Darleben im Recht der graeco-aegyptischen Papyri der Ptolemderzeit, Miin-
chen 1967, p. 94. Different is the case of the x{vévvos-clause in hypothecarian loans: this
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Loans for use, instead, have left very little documentary trace in the
papyri. The scarce available material does not allow for any conclusion as
to the apposite standard of liability.”” The Laws of Gortyn imposed on
whomever had received a fowl or quadruped, in deposit or loan or for any
other reason, a liability for the single value, increased adversus infitiantem
to the duplum, plus a fine to the polis.”' Listiscrescence is therefore
imposed on those who in trial deny having received the animal, simple lia-
bility on those ‘not able to return it’: un vuvaros € avr[ov a]moddunv.
This suggests unrestricted liability, but the assumption is far from cer-
tain, and, in any case, the rule has no parallel among the preserved papyri.

According to Taubenschlag, also deposits would have imposed an
unrestricted liability on the debtor. Again, he substantiates his claim with
just one document: BGU 111 856 (= MChr. 331, AD 106, Psenyris, Arsi-
noites), where indeed the depositary acknowledges that the deposit is
‘free from all risk and not subject to any deduction’: mapadnxy[v axivov-
vov mavtos| kwdivo|v] kai dvuméloyov [mavros vmoAdyov] (Il. 13-14). The
clause is actually very frequent in deposits.”” It proves nothing, though,

aims at restoring the debtor’s liability, initially absorbed by the hypothec itself, in the
event of a total or partial loss of the hypothecated object, ¢f. A. B. Scawarz, Hypothek und
hypallagma. Beitrag zum Pfand- und Vollstreckungsrecht der griechischen Papyri, Leipzig-Berlin
1911, pp. 17-33; U. WOLLENTIN, ‘O «{vdvvos in den Papyri, Koln 1961, pp. 2729, 37-44.

O Cf Tausenscurac, The Law (cit. n. 47), pp. 3534, and 1DEM, ‘Der Leihvertrag im
Rechte der Papyri’, Aegyptus 13 (1933), pp. 238—240 = Opera Minora 11, Warszawa 1959,
PP- 5277529.

5! The rule belongs to the so-called ‘second Code’ (ca. 450 BC), IC 1v 41, col. 111 (= Nomi-
ma 11 65), . 7-17: al ko TeTpdmos 7 Svv[i|0a maparxaral|e|uévor ) kpyoduevos 7 [aA]Ade
8€KO'Q/,IJ,€[VO]§ /J/Y‘] VUVaTéS GZ/TI a'lj’T[O‘V d]’iTOSél,L'T]V ’T(\) &[’ﬂ)\]éOV KaTaO'TaO'€[ a,L’ 8[6’ K, G’]’]Tl: ’T&L
dirau [uo]Alov eékoavvijoerar, di[mAel kataoraoa ]ai Béunp moA. A discussion, with lit.,
in P. SCHETBELREITER, Zwischen furtum und Litiskreszenz: Uberlegungen zur poena dupli der
actio ex causa depositi, RIDA 56 (2009), pp. 147-148, also on the disputed meaning of

maparxatabeuévor.

% SB x1v 12105 (AD 29, Theadelphia), 1. 1415, P. Tebt. Wall. 9 (= SB x11 11040 = SB xv111
13790, AD 33, Tebtynis), Il. 3132, P. Mich. 11 121 1, 2 X, 3 VI (AD 42, Tebtynis), P. Athen. 28 (oD
86, Theadelphia), 1l. 14-15, SB v1 9291 (aD 93, Theadelphia), Il. 20—21, BGU x1 2042 (AD 105,
Soknopaiu Nesos), 1. 11—12, P. Lond. 11 298 (p. 206) (AD 124, Ptolemais Evergetis),
Il 11-12, P. Ryl. 11 324 (AD 139, Theadelphia, Arsinoites), Il. 17718, P. Lond. 11 310 (p. 208, =
MChr. 334, AD 146, Pelusion, Arsinoites), ll. 12-13, P. Prag. 1 31 (oD 148, Herakleia, Arsinoites),
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since they all happen to be deposits of money. These, for the same rea-
sons as loans for consumption, are typically given at the risk of the
depositary, also in systems, like the Roman, where there is no general rule
of unrestricted liability.”

Deposits of non-fungible goods, which must have been frequent, have
left scarce documentary trace. Some fleeting mentions™, and very rarely a
claim or a contract: these in such terms, that no conclusion can be drawn

from them regarding the standards of liability.” An interesting exception
may be P. Grenf. 11 17 (= P. Lond. 111 668 descr. = MChr. 138, 136 BC, Thebais):

H ~ ~ 2 ’ ~ , I3 ~13 » \
... [TaTo0s IlatovTos |” Taxunire [laTovTos yaipew. opuoloyd I’ €xew mapa
~ ~ ~ 5 ¢ 400 7 5 9 & 5 ~ \ v IS ’
000 k@vov cdnpovy év vmol Onky, €@’ & éav ue amarrys kai un I’ amodidw

-~ ¢ 6 ~
oot amoticw oot yaAkol (radavrov) a ‘B I” Ty 100 mpoyeypapuévov

/
KWVOoU.

Il 1112, BGU 111 702 (AD 151, Arsinoites), . 17-18, P. Louvre 11 110 (AD 139-160, unknown
provenance), ll. 7-9, SB v1 9247 (oD 169-170, Karanis), L. 10, P. Warr. 6 (= SBv 7535, AD 198-9,
Ptolemais Evergetis), Il. 15-16, P. Louvre 1 17 (2nd. cent. Ap, Soknopaiu Nesos), 1. 11-12, P. Lond.
111 943 (p. 175) (= MChr. 330, AD 227, Hermopolis), Il. 5—6, Stud. Pal. xx 45 (oD 237, Mochchyris,
Marmarike), L. 5, P. Oxy. x1v 1714 (AD 285-304, Oxyrhynchos), Il. 6—7, P. Oxy. 1 71 (= MChr. 62,
AD 303, Oxyrhynchos), 1. 6, P. Aberd. 180 (early 4th cent. AD, unknown provenance), 1l. 34,
P. Ryl. 1v 662 (aD 364, Antinoopolis), Il 11-12, P. Pintauds 33 (late 4th cent. Ap, Antinoopolis),
1. 9—11, P. Mich. x111 671 (6th cent. Ap, Aphrodites Kome), IL. 12-13.

% Cf. Coll. 10.7.9. This allocation of risk is typical, but by no means necessary, as it is not
necessary in loans for consumption, c¢f. the case of pecunia traiecticia. Cfr. MITTEIS,
Grundziige, p. 258 and n. 1: ‘Daf} bei unverzinslichen Depositen auch eine andere Auffas-
sung denkbar ist und in den Quellen wenigstens an einer (allerdings zunéchst das Mandat
behandelnden) Stelle anklingt, habe ich Sav. Z. R.-A. 19, 209 fg. gezeigt. In dem lateinis-
chen Depotschein iiber Geld ciL 3, 949 x11 (= Bruns, Fo.7 Nr. 155) ist iibrigens die
Gefahrklausel nicht enthalten’. The fact that the specification axi{véuvvov is added in the
records of the grapheion of Tebtynis, as also in the petition of P. Oxy. 1 71, suggests by itself
that other arrangements were considered « priori possible.

5 Cf. P. Par. 37 (= UPZ 1 5, 163 BC, Mempbhis), 1. 21, P. Dryton 37 (= P. Lond. 111 609 descr.
= P. Grenf. 1 14, 139 BC, unknown provenance), P. Mich. vii1 514 (2nd cent. Ap, Alexandria),
P. Ross. Georg. v 21 (3rd. cent. AD, unknown provenance).

3 SBv 7652 (= P. Ryl. 1v 569 = P. Ryl. Zen. 16, 3rd cent. B, Philadelphia), of. H.]. WoLrr, ZRG
RA 71 (1954), p. 394, is a letter from Patumis to Zenon requesting the cows of Isis and Osiris
that the latter had received from him in deposit, and offering Zenon to keep one of them for
himself. In P. Thead. 3 (= P. Sakaon 61, AD 299, Theadelphia), the buyer of a mare keeps the off-
spring in deposit until reared, but nothing is further established, e.g., for the case of death.
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Patous acknowledges that he has received from his sister an iron cone,
on the condition that if he fails to return it on demand, he shall pay its
price, one talent and two thousand bronze drachmas. If we take the text
at face value, Patous would have received the cone in guarantee, as a
hypothec. But in such case the duty to pay the sum would be his sister’s
and not his. This, and the fact that the cone can be claimed at any
moment, make it reasonable to presume, with Grenfell and Mitteis, that
vmobnk is used here in the sense of mapakaralnxy.

The contract would thus be a deposit with a penalty clause. The penal-
ty is likely to be due by the mere fact of failing to return the cone, irre-
spective of fault or intent: this strict interpretation is, in fact, the most
natural, the most probable in the intention of the creditor when impos-
ing the terms of the contract, and the most likely in the absence of a pro-
fessional jurisprudence.”® If so, the appraisement had the effect of placing
the risk on the depositary.”” The mechanism is well known to those
acquainted with Roman law, where it was a general phenomenon,” not
limited to the notorious case of dos aestimata.”

% Tt was very likely the original one in Roman law (¢f: Lab. D. 22.2.9), initially challenged
only by the school of Sabinus (¢f. D. 45.1.115.2). On the question, ¢f. R. KNUTEL, Stipulatio
poenae, Koln 1976, pp. 195 ss. For the papyri, the question is explored by BERGER, Straf-
klauseln (cit. n. 19), pp. 75—78: occasionally there is explicit exclusion of penalty in case of
mora debitoris or, in reciprocal agreements, in case of non-performance by the counterpar-
ty; but in the immense majority of the papyri there is no restriction whatsoever, particu-
larly not to fault or intent. This is not adequately described by saying that the papyri ‘leave
the question aside’ (so BERGER, p. 75): the absence of restrictions seems rather to mean
that the clause was intented to be subject to none.

57 1n this sense, WOLLENTIN, Kivduvos (cit. n. 49), p. 30 and n. 2.

8 Cf. the lease with instrumentum aestimatum in Pomp. (Proc.) D. 19.2.3 and Paul.
D. 19.2.54.2, and the lease of an appraised flock in Ulp. D. 17.2.52.3. For appraised com-
modatum, Ulp. D. 13.6.5.3. The most notorious case may be the transaction concerning
gladiators described in Gai. 3.146. Although specifically commenting on actio de aestimato,
Ulpian states a general principle when he writes, in D. 19.3.1.1: Aestimatio autem pericu-
lum facit eius qui suscepit: aut igitur ipsam rem debebit incorruptam reddere aut aesti-
mationem de qua convenit. — “The estimate of property, however, is made at the risk of
the person who receives it, and hence he must either restore the property itself in an
undamaged condition, or pay the amount of the appraisement agreed upon.’ (transl.
Scorr).
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A nice confirmation of the connection intended between appraisement
and periculum can be found in BGU 111 729 (= MChr. 167, AD 144, Alexandria),
a noted instance of dowry disguised as deposit, because received by a soldier

for a forbidden marriage® — a failed attempt, therefore, at a ‘dos aestimata’”"'

P ... ouvywpet I 6 Tdios Toddios A[moddvdpio[s eldngélvar mapo. t7s I
ITerpwvias Zapa[md]Sos mapabixny axvdwlolv I mavros kwdiv[o]v
{udria yuv[ad]keta ovvrerequnluéva dpyvpiov Spaxudv Tpuakosiwy kal
xpvod kool udpia év eldeot éml 76 adTo Terdprwr Tpidkovra 8bo

Gaius Iulius Apolinaris acknowledges that he has received from Petronia,
daughter of Sarapias, a deposit, free from all risk, of female clothes at a
value of three hundred drachmas and ornaments of gold of different forms
at a total value of thirty two quarters.

The clause ‘axivdvv|[o]v mavros kwovv[o]v’ makes explicit the inten-
tion of the parties through the appraisement.

These ‘appraised’ deposits, of which BGU 1 4 (= BGU xv 2458, AD 177,
Arsinoites) could still be a further example,” would thus be a relevant
instance of unrestricted liability, of the sort that Taubenschlag’s exam-
ples were not. It goes without saying, though, that no general theory of
unrestricted liability could be built on such a scant basis. In fact, these
contracts rather suggest that in absence of appraisement the liability of
the depositary would not have been unrestricted.

*? Cf. Ulp. D. 23.3.10, Diocl. C. 5.12.10, and the papyrological evidence of P. Mich. vi1 434
and 442. F. M. MAzzANTE, Dos aestimata, dos vendita? Die geschdtzte Mitgift im romischen
Recht, Marburg 2008, with lit.

% The true nature of the arrangement is fully disclosed one year later, in P. Lond. 11 178
(p. 207) (D 145, unknown provenance). Cf. now Claudia KREUZSHALER, in J. G. KEENAN,
J. G. MANNING & U. Y1rraCH-FIRANKO, Law and Legal Practice in Egypt from Alexander to
the Arab Conquest, Cambridge 2014 (in print).

o Cf. WOLLENTIN, Kivduvos (cit. n. 49), pp. 57-61.

%2 The document is a petition addressed to a centurion by a veteran who, when still in
service, had deposited military equipment with a fellow soldier, at a valuation of eight
hundred draChmaS: .. ﬁVl,/Ka €,O'TPU.T€U6‘LL7]V, KleL€, éV H’Y]/\OUO'L’({J, 7'rap€9€’,un']v HETGO'Ole({J

\ ’ \ / ) / A ,
TWL O'UVO'TPO,T[L(UT]?’] MOV KOl ('DL)\CLU OKEUT) €V OUVTLUT)OEL SP(],X[.L(JJV OKTAKOOLWYV. ... (11 3_9)
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5.RESTRICTED AND UNRESTRICTED LIABILITY
IN FREIGHT CONTRACTS

Leaving leases aside for the moment (nfra, pp. 49—61), from Tauben-
schlag’s purported evidence of unrestricted liability only freight contracts
(vavdwTwkal; in Taubenschlag’s terms, recepta nautarum: on this, infra)
remain to be considered. His claim would seem here prima facie better
supported by the sources. In the already mentioned Gupra, p. 32) P. Lond.
11 301 (p. 256) (= MChr. 340, AD 138-161, Oxyrhynchos), a carrier” makes
oath® by the tyche of the Emperor ‘that the task is undertaken reliably
and diligently, and all care employed, that the émimAoo® remain present
until the weighing in the city, and to deliver the cargo safe and unda-
maged, to my own risk’: *

... @l rdjupaclar s xpelas molPrds kal émpedds kal macav
> gpovrida mouvjoachar ot walpapeivar Tods émmAdovs ud'xpt s év
mé)ew Lvyooracias ¥ kal mapaddow 1ov yduov IV edov kal drarobpynrov
" 75 é[u]av[r0D] kKwdivw

63 1 shall use the term ‘carrier’ as translation of the Greek vavkAnpos and the Latin nauta:
whoever deals in the transport of goods, whether he is or not the ship-owner.

% On these oaths, ¢f. E. Se1DL, Der Eid im romisch-dgyptischen Provinzialrecht 1, Minchen
1933, passim; A. J. M. MEYER-TERMEER, Die Haftung der Schiffer im Griechischen und Romi-
schen Recht, Zutphen 1978, pp. 53-54.

% On these émimAooy, originally soldiers, later under liturgy, who, when the freight was
public, guarded it and supervised its transportation in the interest of the administration,
¢f. MEYER-TERMEER, Haftung (cit. n. 64), p. 56, with lit.

% T follow here the traditional interpretation of the text as a freight contract (vav-
AwTiki), and therefore of the oath as made by the carrier himself. P. S. SIyPESTEI)N,
in MEYER-TERMEER, Haftung (cit. n. 64), p. 86 n. 3, suggested instead that the document
may be a security for the liability of the émimloow: the oath would have been given not by
them but by their guarantor (the éyd in 1. 14). According to Meyer-Termeer, this reinter-
pretation of the document was connected with the reading mapaddow (.e. mapadoew) in
1. 12, instead of the original mapadd|[ocw] of Kenyon and Mitteis. But the correction, which
was made already by U. WiLckeN, ‘Neue Nachtrige zu P. Lond. 11, APF 3 (1903-6),
p- 246, is by no means incompatible with the traditional interpretation; nor is the new one
forced by the fact that the oath comprises the presence of the émimAoou: in an oath made
by the vaixAnpos, this would simply mean that he and his crew shall not impede their task.
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Since Mitteis included the document in the Chrestomathie as evidence
of receptum nautarum, its interpretation got entangled with the disputes
about liability de recepto in Roman law, within the broader controversy
about custodia in classical and Byzantine law.”’ A priori, this linking may
seem reasonable: in a matter so relevant for maritime commerce, in fact,
it would not be absurd to expect the Roman jurisdiction in Egypt to have
followed the Roman rule. This would have excluded liability for vis maior,
in certain cases at least: in the event of shipwreck or piracy, in fact, an
exceptio was granted to the nauta since Labeo, according to Ulp. D. 4.9.3.1.°°
And yet, in our document the carrier accepts to undertake the task at his
own risk. The same phrase, 7& €navrod kwdivw, is conjectured by Mit-
teis in P. Amb. 11 138 (= MChr. 342, AD 326, Arsinoites), l. 17, and by Meyer
in P. Oxy. x 1259 (oD 212, Oxyrhynchos), 1. 24.”

7 On the whole question, ¢f. the overview by Brecur, Haftung (cit. n. 15), pp. 1-12.
His first chapter, pp. 13-82, is devoted to proving that this and the other available Pre-Jus-
tinianic papyri have nothing to do with Roman law and with the Roman recipere salvum
fore; a summary, zbidem, pp. 1301, and 1DEM, ‘Zur Haftung der Schiffer im antiken Recht’,
ZRG RA 62 (1942), pp. 391-396. His arguments are pertinent, but hardly conclusive. In the
same sense as Brecht, MEYER-TERMEER, Haftung (cit. n. 64), pp. 225—228.

% Hoc edicto omnimodo qui receperit tenetur, etiam si sine culpa eius res periit vel
damnum datum est, nisi si quid damno fatali contingit. inde Labeo scribit, si quid naufra-
gio aut per vim piratarum perierit, non esse iniquum exceptionem ei dari — ‘under this
Edict, the party who received the property is absolutely liable, even though the goods
were lost or damaged without his fault, unless something occurred to cause inevitable
injury. Hence, Labeo holds that, where anything is lost through shipwreck, or by the vio-
lence of pirates, it is not improper to grant the owner an exception.” For the abundant lit-
erature, ¢f. E. STOLF1, Studi sui libri ad edictum di Pomponio 1, Napoli 2002, pp. 398—409.

69 BrecHT, Haftung (cit. n. 15), pp. 60—69, devotes to the xivdvvos-clause a long, detailed
chapter. For him, the assumption of risk in freight contracts is a mere consequence of the
fact that the cargo consists in fungibles; a consequence, therefore, of the principle genus
numgquam perit. It is certainly not a coincidence that the surviving freight contracts con-
cern fungibles: this must have been the most common case. There is nothing, however,
that makes unconceivable a freight consisting in non-fungibles, and, in such case, a con-
tract with x(vdvvos-clause, just as we find the clause in the lease of a mill in P. Oxy. 11 278
(infra, nn. 96 and 102). Brecht feels forced to declare this case an anomaly, but it was not:
the same effect could be reached with an estimation clause, and such is attested for non
fungible items both in deposits Gupra, pp. 39—41) and leases Gnfra, pp. 53—56). Moreover,
even in freight contracts of fungibles the duty of the carrier is ordinarily conceived as



44 JOSE LUIS ALONSO

Soon after its publication, this alleged papyrological evidence of
periculum nautarum was used by some Roman law scholars to support their
suspicion that the exceptio in D. 4.9.3.1 was in fact interpolated: an inno-
vation of the Byzantines, not of Labeo. Under classical Roman law, the
nauta would have borne the full risk, as attested in the papyri. Those,
instead, who defended the exceptio as classical, notably Mitteis himself
and Arangio-Ruiz, felt compelled to reconcile our documents with this
thesis. The phrase 7 éuavrod kwdivvew would not have meant full
assumption of risk: the term «ivdvvos may have referred merely to casus
minor, as periculum often in the Roman sources; if the document does not
explicitly exclude vis maior is because such exclusion was taken for granted.”

In truth, both parties in the controversy shared the same unwarrant-
ed assumptions: that these documents are truly recepta; that the Roman
jurisdiction in Egypt had necessarily applied the Roman rule in this point;
that the contractual practice perfectly accommodated to the jurisdic-
tional one; that it was therefore perfectly homogeneous; that the Roman

specific, referred, that is, to the specific shipped cargo. Only if he acquired ownership on
the cargo could his obligation be considered generic, and only then would risk arise for
him from the situation itself. One such instance is the famous case of Saufeius in Alf.
D. 19.2.31, and even here it is with reason disputed whether there is true displacement of
risk with the acquisition, ¢f. Eva Jakas, ‘Vertragsformulare im Imperium Romanum’,
ZRG RA 123 (20006), pp. 87-100, with lit. Much of Brecht’s profuse discussion of the
k(vduvos-clause is unfortunately vitiated by this insufficient awareness of the difference
between generic obligations and obligations merely referred to fungibles, and of the dif-
terence between a debtor that owns what he owes and one that does not.

70 Cf. Mirtess, Grundziige, p. 260: ‘Ein Vorbehalt fir Vis major wird nicht gemacht,
wohl weil man diesen fiir selbstverstindlich erachtete’. ARanG10-RuU1z, Lineamenti (cit. n.
14), p. 79: ‘... gli studiosi della responsabilita contrattuale romana sanno bene che la voce
periculum, indicante di solito i rischi della forza maggiore, suole anche scambiarsi con cus-
todia ed esprimere i minori rischi derivanti dalla convivenza umana’. For very different
reasons, also BRecHT, Haftung (cit. n. 15), pp. 38—47, has argued that in these documents
the k(vdvvos-clause did not include vis maior. In his opinion, the clause covered only for
the risks comprised in the o@os-clause, and this did not comprise natural events, but
merely casus (minor) and the misconduct of the crew described as vavriky) kakxovpyla.
For a wider interpretation of this latter term, though, ¢f. MEYER-TERMEER, Haftung (cit.
n. 64), pp. 112-113. Also Jakas, ‘Vertragsformulare’ (cit. n. 69), pp. 93-95, adheres to this
opinion, that sees in the exclusion of vis maior a naturale negotii.
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rule was imperative and did not tolerate pacta in contrarium. Leaving aside
these assumptions, there is not much certainty to be gathered from these
documents on our question.

Fully justified are Mitteis’ and Arangio-Ruiz’s reservations regarding
the meaning of 7& €navrod kwdivw. The phrase does not necessarily
refer to periculum in the technical sense, ze. to liability for vis maior. This
becomes clear if we consider the circumstances of the contract. The ser-
vice provided by the carrier involves the activity of other people, slave or
free, employed or not by him. When the cargo is public (as it happens in
all the occurrences of the clause so far), this includes also persons acting
on behalf of the administration, as officials or under liturgy: in P. Lond. 11
301, for instance, the edoynuoves assisting at the loading and the émimAdo
guarding the cargo. Taking into consideration the amount of people
involved, the most likely purpose of the clause 7@ épuavrod kwdivvw is to
exclude any future attempt of the carrier to avoid liability by deflecting
fault on them. The clause is merely an anticipated assumption of vicari-
ous liability: it concentrates the liability in him, but it does not allow con-
clusions about the extent of such liability; in particular, it does not prove
that he would be held liable in case of vis maior.

A confirmation of this meaning of x{vdvvos can be found, in a very dif-
ferent context, in the documents from the Tebtynis family-archive dealing
with the dilapidation of the bzbliotheke enkteseon of the Arsinoites.”! With the
appointment of Herakleides and Patron as new bibliophylakes (oD 109),” the
chief clerk Leonides found himself trapped between their reluctance to take
over from the previous bibliophylakes the damaged documents (risking to
become financially responsible for their condition), and the pressure from
the strategos and the prefect himself to do so immediately (nfra, p. 70). When
summoned by the strategos, Leonides’ main concern is at whose risk he shall

" Cf: Andrea JOorRDENS, ‘Reparaturen in arsinoitischen Gauarchiven’, Pap. Congr. xxvr,
Geneve 2012, pp. 371-380.

” For a summary of the long and complicated conflict, ¢f. B. A. VAN GRONINGEN, P. Farm.
Tebt., pp. 97-108; Th. KRUSE, Der konigliche Schreiber und die Gauverwaltung 11, Leipzig
2002, pp. 784—786.
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take over the damaged documents.” Months later, the strategos dismisses his
request that the bibliophylakes be present when he takes the documents: as
their grammateus -the strategos says-, he acts in any case at their risk.” In the
oath he is forced to make, Leonides does not forget to state that, as ordered,
he shall take the documents at the risk of the bibliophylakes.” This kivdvvos
has nothing to do with liability for vzs maior. It is perfectly possible that the
liturgical liability of the b:ibliophylakes was unrestricted, but that is not what
Leonides and the strategos mean by saying that the former shall act at their
risk. Leonides, in particular, has no power to define the extent of their lia-
bility, nor any interest in doing so. His aim is simply to have officially
acknowledged that he acts on their behalf, as their employee, and that what-
ever liability may arise, restricted or unrestricted, is exclusively theirs.

As far as our freight contracts are concerned, all this merely means
that the clause 7@ éuavrot kwdivvw does not necessarily imply liability for
vis maior. 1t is very far from proving, though, that such liability was
excluded, as commonly assumed. There is nothing ‘inevitable’ or ‘natural’
in such exception: the example of Roman law, where the liability of the
nauta was originally unrestricted, is eloquent in this respect. In the
papyri, some hints might actually point towards unrestricted liability:

a) The emphatic formulation of the x{vduvvos clause that with certain
confidence can be reconstructed in P. Meyer 14 (oD 159-160, unknown
provenance) is not so easy to dismiss as referred to periculum proper: |kal
mapladwow Tov [youov €v i) N|éa I1odet €ls [Tovs dnuoal]ovs cdov kalt
akakovpynTov| amo mdons [vavrikis KaKov;;y[]aS ws ToU a[mavTos avTod
kw]dvv[ov dvros mpds e Tov Awov]ugios (Il. 6-12): ‘I shall deliver the cargo
in Neapolis at the public granaries, safe and undamaged by any nautical mal-
practice, since the full risk of it falls upon me, Dionysios.’

> P.Fam. Tebt. 24 (aD 124, Arsinoites), Il. 74—76: 8¢’ o 105 Aewvidov émiinrodvr[o]s, Tivos
kewdvvov 6 Aewvidns mapalapBave a B{LHAla ...

™ P. Fam. Tebt. 15 (oD 114-115, Arsinoites), Il. 142-143: mepioodds Tods adbvras émlnreis
éxovras amodediypévov cat ypaupatéa. €ls TovTo yap kateoTdlns va kwdlvwr adTOV
TAVTA SLOLKT)S.

> P. Fam. Tebt. 15 (a0 114-115, Arsinoites), 1. 152-153: kalws émérpeas 8¢’ Smouvnuario-
v, rapadafe[t]y par kwdvwr Tdv BifAoguldrwy.
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b) All the documents considered so far concern transportation on
behalf of the government. P. Ross. Georg. 11 18 (AD 140, Arsinoites),
instead, contains several purely private contracts, where the carrier pro-
mises to pay the freight’s price in the event of non-delivery: éav w7y
mapaddyoel dchoer T v ... Tdv opolwv Tyuny (L. 34, 134, 150). This is not
a case of appraisement (supra, pp. 39—41, infra, pp. 53—56), yet the duty to
pay the price is made dependent merely on the lack of delivery, which is
hard to imagine in any other case but vis mazor.

¢) Among all preserved freight contracts, only one may have included
exception of vis maior: P. Laur. 1 6 (oD 98-103, unknown provenance).”
This does not help the assumption that the exception was elsewhere
taken for granted: the papyri tend to the superfluous and to err on the
side of caution; if exclusion of vzs maior were the rule, one would expect
to find it much more often in the documents. Significant also how the
clause is fashioned here:

7 ’ \ 8 » / ~ 5 ’ s\ 9 A
I" ... mapadwon 7a] I° éuBeBAnOncdueva oda d|karxobpynra amo vavrd|l kis
kaxovpylas, éav wij Tis k[wdwwos 1) BAdBos| I yévmrar vrow amd duds Blas
al[ = ca. ? — 3 Mya]l"rav épddou ...

You shall receive the freight safe, undamaged by nautical malpractice, if
no risk or damage takes place, either by a higher force ... or the attack of
pirates.

The reconstruction is not indisputable.” The reading 4wos Blas has
been questioned, but the term égodos, probably meaning ‘attack’,
maybe, as suggested, from pirates, seems certain. This latter specifica-
tion, that in ship leases is part of a triad together with storms and fire
(cf. infra, pp. 51-52), may speak against the assumption that the carrier’s
liability was limited ex Jege. The integration 7is «[{vdvvos 1 BAaPos

7% The exception figures also in P. Oxy. 1 144 (= MChr. 343, AD 580, Oxyrhynchos), but
this is a contract executed under the rule of Justinian’s compilation.

7 Cf. the reservations of R. HUBNER, P. Ko/n 111, p. 103 n. 4.
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(where BAdBos would refer to damages caused by a human agent, and
kvdvvos would cover any other casus) is not supported by any paral-lel,
but x{vdvvos seems, in the context, a likely possibility. If the term was
truly present here, referred to vis maior, its interpretation in the same
sense becomes less unlikely when used by the carrier to undertake lia-
bility, as in P. Lond. 11 301.

In any case, Taubenschlag’s hurried conclusion, that through the
kivdvvos-clause the carrier assumes full risk, is far from certain. And
among the extant contracts there is at least one, P. Laur. 1 6, where unre-
stricted liability is explicitly excluded.”

1

Provisionally, since we have not yet considered the abundant available
lease contracts, the result of our survey in this and the previous section is
much more nuanced than the monolithic canon postulated by Tauben-
schlag. His universal unrestricted liability turns out to be no less an illu-
sion than Kunkel’s universal émuéleia-diligentia. Unrestricted liability
seems to have been the rule only in those contracts where we would
expect it in any legal tradition: loans for consumption (p. 37 and n. 49) and
money deposits (p. 38 and n. 52). Beyond these cases, there is no evidence
of a general principle of unrestricted liability. ‘Appraised’ deposits (pp.
39—41), as attested in P. Grenf. 11 17, BGU 111 729, and possibly also BGU
I 4, may have been understood as entailing unrestricted liability; yet they
can hardly be presented as evidence for a general rule of periculum de-
bitoris; in fact, they would rather suggest that the debtor would not have
carried the risk were it not for the appraisement. And in freight con-
tracts, exclusion of vis maior was possible (P. Laur. 1 6), if not the rule.

" The coexistence of freight contracts excluding vis maior with others imposing unre-
stricted liability has for long remained the isolated opinion of Meyer-Termeer (cf. also
M. Davip, B. A. vaN GRONINGEN & J. C. vaN OVEN, P. Warren, p. 16). Cf. the negative
remarks by J. HERRMANN, ZRG RA 97 (1980), p. 346, and JakaB, ‘Vertragsformulare’ (cit.

n. 69), p. 95.
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6. RISK AND LIABILITY IN LEASES

Among Taubenschlag’s alleged instances of unrestricted liability, leases
are by far the best documented in our sources. Here, he draws his argu-
ment from the clause xai u[e|ra To[v xpdv]ov mapadwow 70 €dagos ws Kal
éyw [m]apélaBlo]v (CPR 1 31, AD 153, Arsinoites, 1. 31—33): ‘and after this
time I shall return the land to you as I have received it’. The clause is in
fact typical for leases,” but it most certainly does not imply unrestricted
liability.*” In any legal tradition, the lessee will be expected to return the
property as received, but this duty is not tied to a specific standard of lia-
bility, and it definitely does not imply that the lessee will be liable for vis
maior. Under Roman law, for instance, he was not, and yet he obviously
was expected to return the object as received, ¢f. Ulpian in D. 19.2.11.2:
Item prospicere debet conductor, ne aliquo vel ius rei vel corpus deterius faciat vel
fueri patiatur. Contractual duties are not to be confused with standards of
liability.

Also irrelevant for our question is the clause axivdvvos mavros kwodivouv
kal avvméloyos mavTos vodoyouv, extremely frequent, in various fashions,
in land leases throughout the Ptolemaic and Roman Eras, whereby the

lease shall be ‘free from all risk and not subject to deductions for loss’.”

7 Cf. HERRMANN, Bodenpacht (cit. n. 17), pp. 174-175, VON BoLva, Tiermiete (cit. n. 13),
pp. 64-66.
80 Cf. voN BoLLa, /.c., and BrecHT, Haftung (cit. n. 15), p. 31 n. 1.

8l Cf. HERRMANN, Bodenpacht (cit. n. 17), p. 143. PSI 1v 400 (mid-3rd cent. Bc, Philadel-
phia, Arsinoites), 1. 8, P. Iand. Zen. 1 (= P. Cair. Zen. 1v 59666 = SB x1v 11659, 256 BC,
Philadelphia), 1. 8, CPR xv111 2 (231 or 206 Bc, Theogonis, Arsinoites), 1. 7, CPR xv111 3 (231
or 206 BC, Theogonis), l. 7, CPR xvi11 15 (231 or 206 Bc, Theogonis), 1. 309, CPR xvIII 19
(231 or 206 Bc, Theogonis), 1. 7, CPR xv1i1 33 (231 or 206 BC, Theogonis), 1. 13, P. Tebt. 111
1, 815 (228-1 BC, Tebtynis), fr. 1 1., 1. 8, fr. 2 r,, L. 34, fr. 3 1., L 5, fr. 3 v, 1. 28—29, fr. 4 1.,
1. 4142, 1. 49, fr. 5., L 5, fr. 6 r., Il 2021, fr. 8 1., L. 9, P. Enteux. 59 (= P. Lille 11 3 = C. Pap.
Jud. 1 37, 222 BC, Magdola, Arsinoites), 1. 4, SB x11 11061 (= P. Hamb. 11 188, 218 BC, Tholthis,
Oxyrhynchites), ll. 8—9, P. Frankf. 4 (216-5 b.c, Tholtis), 1. 10—11, BGU v1 1263 (215—4 BC,
Tholtis), 1. 10, BGU v1 1264 (2154 BC, Tholtis), . 12, BGU x 1943 (2154 BC, Tholtis), L. 7,
BGU x1v 2383 (2154 BC, Tholtis), . 5, P. Frankf. 2 (215-4 Bc, Tholtis), L. 13, BGU x1v 2385
(2142 BC, Tholthis), L. 4, P. Frankf. 1 (213 BC, Tholthis), L. 12, BGU x1v 2386 (= BGU v1 1266,
2032 BC, Takona, Oxyrhynchites), ll. 19—20, BGU v1 1268 (end 3rd cent. BC, unknown
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We have discussed a similar clause in deposits Gupra, pp. 39—41, but its
function in leases is very different: it does not refer to the restitution of
the property but to the payment of the rent, which is to remain unaf-
fected by any losses that the tenant may suffer in his agricultural activi-
ty:* this is confirmed by the frequent exception for the case of insuffi-
cient or excessive flooding of the Nile (zAnv dBpdyov kai kataBpdyov).”
If anything, the ubiquity of this and similar x{vévvos-clauses® show that

provenance), ll. 6—7, BGU x1v 2388 (= BGU v1 1270, 191 BC, Takona), ll. 19—20, P. Yale 1 51
(184 Bc, Kerkesucha, Arsinoites), ll. 16-17, P. Freib. 111 21 (178 BC, Philadelphia), 1I. 7-8,
BGU x1v 2390 (160159 BC Herakleopolites), 1. 6, SB xv1 12373 (158 BC, Arsinoites), 1. 12,
P. Tebt. 1 105 (103 BC, Tebtynis), 1. 18, P. Tebt. 1 106 (= MChr. 134, 101 BC, Tebtynis),
1. 16-17, BGU x1v 2389 (72 BC, Herakleopolites), 1. 25, PSI x 1098 (51 BC, Tebtynis), 1. 11-12,
PSI Corr. 1150 (= SB x1v 11933 = PSI X 1150 descr., 27 BC, Tebtynis), Il. 30-31, P. Oxy. viiI
1124 (aD 26, Oxyrhynchos), 1I. 2—3, BGU 11 644 (oD 69, Soknopaiu Nesos), 1l. 26—27, P. Lond.
11 216 (p. 186) (= WChr. 192, AD 94, Soknopaiu Nesos), pp. 1617, BGU 1v 1067 (aD 101102,
Euhemeria), 1. 12, P. Oxy. xx11 2351 (oD 112, Oxyrhynchos), 1. 34, P. Oxy. 111 499 (aD 121,
Oxyrhynchos), Il. 19—20, P. Oxy. 1v 730 (aD 130, Oxyrhynchos), ll. 15-16, P. Oxy. 1 101
(ap 142, Oxyrhynchos), 1. 20—21, PSI 1 33 (aD 150 or 173, Philadelphia), 1. 19—20, PSI 1 31
(AD 1634, Arsinoites), Il 1415, BGU 11 603 (AD 167-8, Arsinoites), Il. 21—22, BGU 11 604
(ap 167-8, Arsinoites), . 18, P. Oxy. 111 501 (= MChr. 349, aD 186, Oxyrhynchos), Il. 26—27,
P. Oxy. viir 1125 (2nd. cent. Ap, Oxyrhynchos), 1l. 9—10, P. Flor. 1 16 (oD 239, Euhemeria),
1. 13-14, PSI 1x 1069 (aD 247-8, Oxyrhynchos), Il. 16-17, P. Haun. 111 55 (aD 325, Dinneos
Koite, Arsinoites), 1. 11-12, P. Grenf. 1 54 (aD 378, Arsinoites), l. 14, SB xxv1 16722 (= P. Oxy.
XVI 1968, late 6th cent. Ap, Oxyrhynchos), Il. 6—7, P. Oxy. Lv111 3955 (oD 611, Oxyrhynchos),
L 22.

%2 Cf. HERRMANN, Bodenpacht (cit. n. 17), pp. 143145, with lit; WoLLENTIN, K{vSuvos (cit.
n. 49), pp- 31735, 61—72. These clauses are connected with the question of remissio mercedis,
much discussed in the recent Romanistic literature: ¢f. among others B. W. FRrIER, ‘Law,
economics, and disasters down on the farm’, BIDR 31-32 (1989—90), pp. 237270, R. F10RI,
La definizione della locatio conductio, Napoli 1999, pp. 98—111, P. DU PLESs1S, History of Remis-
sio Mercedis and Related Legal Institution, Rotterdam 2003, L. CAPoGROSS1 COLOGNESI,
Remissio mercedis, Napoli 2005.

% For the discussion whether this exception belonged to the naturalia negotii, ¢f. HERR-
MANN, Bodenpacht (cit. n. 17), p. 144. Cf. also mAy modepiwr, in BGU vI 1266.

% Brecwur, Haftung (cit. n. 15), pp. 60—69, refers to the principle genus numquam perit both
the allocation of risk on the carrier in freight contracts (upra, n. 69) and the ubiquity of
the kivéuvos-clause in land leases. For land leases, the same idea had been emphatically
asserted by MITTEIS, Grundziige, p. 198. Yet, despite Mitteis, the risk to which land leases
refer is obviously not the perishing of the rent, but that of a poor harvest, and this was
not likely seen as a mere case of genus numquam perit.
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the contractual practice tends everywhere to be more alert to securing
the creditor’s position regarding predictable risks than to limiting the
debtor’s liability. Yet this, by itself, does not mean that it was unlimited.

That, in fact, it was not necessarily unlimited results from a couple of
ship leases that exclude liability in cases of feov Bia — a notion familiar to
Roman law scholars, due to its mention by Gaius in D. 19.2.25.6, as equiv-
alent to the Roman vis maior.” The earliest of these contracts, point of
departure of a detailed study by Eva Jakab on the risk management of the
vavkAnpou,’ is a ship lease from the time of Augustus, P. Koln 111 147 G0
BC—AD 1§, unknown provenance), whereby the lessee undertakes ‘to return
the ship, with all the appurtenances, in Alexandria within the agreed
time, not damaged in any way except for wear and tear or some other
excusable reason, except if some higher force (7t Blaiov éx feod) should
interfere, by means of a storm, or the ship should take fire from the land,
or be robbed by pirates, which I shall make manifest”:

P ... v oovdAaéw évros 1o ypdvov [ | [ ] [~ca. 23] I" adv Tols okedeot
et v kar[a] Ale[€]avdpeliav Sppawr] éu undevt karalBeflapuéva Ay
TpB1s Kkal okfpews, mAny éav i T Plawov éx Beod ° yl€lvy[r]at kaTa
xypu@va 7 mupods amo yis mdaly 6 mhotov 7 vmo modewlwv I ) Anordv
mepiomacln 6 ka[l] ovpupaves karaoTow. ...

Similarly, in P. Oxy. Hels. 37 (oD 176, Herakleopolites), a charter con-
tract, that is, a lease limited to a specific shipment, the carrier and cap-
tain (vavkAnpos kal xvPepviitns) undertakes ‘to deliver the ship com-
pletely furnished for sailing, with sufficient crew; to leave the city on the
appointed day; and to sail the ship in the accustomed manner, not at
night or during tempests, bringing it to moor each day in designated safe

8 Cf. R. MascHkE, Die Willenslebre im griechischen Recht, Berlin 1926, pp. 63-69;
A. STEINWENTER, ‘Vis maior in griechischen und koptischen Papyri’, in Symbolae Tauben-
schlag 1, Warszawa 1956, pp. 261—271; W. DAHLMANN, ‘H Bl 7m Recht der Papyri, K6ln 1968,
pp. 48-60; C. ArmONTI, P. Hezd. 1%, p. 66. The term hardly needs explanation, cf. already
Codex Hammurabi § 249, infra, n. 137; vis divina also in D. 39.2.24.4.

8 fva Jakas, ‘Risikomanagement bei den nauklero?’, {in:} Antike — Recht — Geschichte:
Festschrift P. Pieler, Wien 2008, pp. 73-88, with lit.
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harbours, with the proper care’;” all this ‘except if due to some higher
force (dios Bia), something should happen for some cause, either fire
from the land, or a storm, or falling upon thieves, which, once made man-
ifest, shall free the vadxkAnpos and his crew from liability”:

5 ’ \ \ ~ 5 ’ \ \ ~ \ ~
P ... mapaoctiois 0 7o mAotov éénp|Tiouévov mpos Tov mAolv ovv T
~ 16 ~
avTdpkn vavr|iwa], Tov 6€ amémAovy amo s I méAews moujon 19 éveoTddion
Nuépa kal mAevon Tov mAovy elliguévws ov vuk[TomAodv ovde xiu]dvos
’ ~ 7

ovros, mpocoppuilwr 8¢ kal éxdorny Nuépav émi TdV dmodediype vwr kal
acpalesTdTwy Spuwy Tals kadnkovoais wpais, AN €av, 6 w1 yei{votro, dmo
Auwos Bllas aitiév 1o odufn 7N mwupos dmo yis N XUdvos n Kakovpywy
) ’ o 18 \ ) ’ > \ A /
emBa[A]AdvTwy, 6 I” cuvpaves moljoas avevbuvos €oy ovv kal TN vavTig. ..

These two contracts were published decades after Taubenschlag’s
death. Yet, the clause ywpis Oeov Bias appears also in a document known
to him, P. Oxy. xx11 2347 (AD 362, Pela, Oxyrhynchites), 1. 11, a contract
whereby a surety guarantees the duty to return a leased ship.” Tauben-
schlag mentions this papyrus with some wonder, as if it anticipated an
exception that otherwise would appear in the papyri only after Justinian.
In truth, as we now know, the clause is attested throughout the whole
Roman Era, in all sorts of piofcioes: together with the charter contracts
and ship leases just considered,” work contracts for performers (P. Oxy.
XXXIV 2721, AD 234, Oxyrhynchites, 1. 24, and P. Oxy. LXx1V 5015, 3rd cent.
AD, Thosbis, Oxyrhynchites, 1. 21), and apprenticeship contracts (SB xx1v
16320 = P. Kell. 1 19 a, Appendix, AD 293—304, Kellis, Oasis Magna, 1. 18).

% On these cautions, ¢f. MEevEr-TERMEER, Haftung (cit. n. 64), p. 55, and p. 71, n. 90;
C. ArMONT, P. Hezd. 1%, p. 71. These rules go back to the Ptolemaic legislation, ¢f. P. H7b.
11 198 1, col. v (242 BC, Arsinoites), ll. 121-122. For mpocopuilw as ‘mooring’, ¢f. A. Con-
NoLLy, ‘The meaning of avopuilw and the possible addendum lexicis avopuéw’, ZPE 86
(1991, pp. 35-40.

% Cf MEever-TERMEER, Haftung (cit. n. 64), pp. 117-118, and IDEM, review of Julie VELIs-
SAROPOULOS, Les naucleres grecs, TR 50 (1982), p. 216; S. VINsoN, The Nile Boatman at Work,
Miinchen 1998, pp. 44, 62, 83; Birbel KraMER & D. HAGEDORN, P. Hezd. 1v, pp. 201-202.

% DaHLMANN, Bia (cit. n. 85), pp. 54-55; P. J. SIypESTEIN, ‘P. Oxy. XX11 2347 Reconsid-
ered’, BASP 15 (1978), pp. 225—226.

%9 Cf also the freight contract P. Laur. 1 6 (AD 98-103, unknown provenance), supra, pp. 47-48.
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It is very commonly assumed that vis maior would have always exonerat-
ed the debtor, whether specifically stipulated or not;” as far as I know,
there is no evidence to support this conjecture.”

The stipulation of an amount of money for the received property, that
we have already considered for deposit Gupra, pp. 39—41), is not infrequent
in lease contracts. The preserved instances show a great diversity, which
cannot be reduced to a uniform scheme.” In SB x11 11298 (= P. Amst. 1 41,
Il. 1—44, 9-8 BC, Ptolemais Evergetis), the owner has the right to choose
between the leased sheep or their market value, to be then determined.”
The same right is stipulated in P. Oxy. 1v 729 (oD 137, Oxyrhynchos), for
the animals included in a vineyard lease, but together with an initial esti-
mation of 2500 drachmas, so that if the final one results higher or lower
the difference shall be reimbursed.” In these cases, since the amount was
intended to be due even when the object subsisted, it is quite likely that

’! Cf DanLMANN, Bla (cit. n. 85), pp. 54—56, and, regarding freight contracts, MITTETs,
ARrANGI0-RU1Z, BRECHT and JakaB, mentioned supra, n. 70.

?? The example of the Roman receptum, with liability initially unrestricted, should suffice
to prevent hurried assumptions in this respect. P. Hzb. 1 38 (252—251 BC, Hibeh), does not
seem enough to draw conclusions for the Roman era, or even definitive ones for the Ptole-
maic times, due to lack of context.

%3 On these contracts and the interpretative problems they pose, ¢f. L. WENGER, Zum
Wobn- und Wirtschaftsrecht in den Papyri, Festschrift fiir E. 1. Bekker, Weimar 1907, p. 81;
BERGER, Strafklauseln (cit. n. 19), pp. 113-114, 163, passim; F. WEBER, Untersuchungen zum
griko-dgyptischen Obligationenrecht, Miinchen 1932, p. 154-163; HERRMANN, Bodenpacht (cit.
n. 17), pp. 145-146; BrRECHT, Haftung (cit. n. 15) pp. 52—56; H. KGHNERT, Zum Kreditgeschift
in den bellenistischen Papyri Agyptens bis Diokletian, Freiburg 1965, pp. 77 ss.; S. D. HENNIG,
Untersuchungen zur Bodenpacht im ptolemiisch-romischen Agypten, Miinchen 1967,
pp- 74—76; H.-A. RupprECHT, Untersuchungen zum Darleben im Recht der graeco-aegyptischen
Papyri der Ptolemderzeit, Miinchen 1967, pp. 99—101; VON BoLLa, Tiermiete (cit. n. 13), pp.
82—93; J. HENGsSTL, ‘Die Af0dvaros-klausel’, in Pap. Congr. xv, Bruxelles 1979, pp. 231—237.

4 ~ 8 \ / A 0 / b 8 / ¢ 0 / \ 4 Ve \
700 8€ xpbvov mAnpwhévTos [amoddéTwoav] ol peptofwpévol Ta mevtiikovra mpdPata kal
Tas 0vo alyas [Vyu) dow eb]Tpopoivra TéXewa Ta ey Tpofara  ovv moKols dANG O€ TO
[ —ca.?—7]o 6€ Aowmrov__ w €xdoTov apyvpiov Spaxu  [11s éxA]oyns ovans 7 'aiwe éxew
éay alpntar Ta mpdPara [ —ca.? = v runy év 71 dyopar . (. 22—27). Cf HENGSTL,
‘Afdvaros’ (cit. n. 93), pp. 234235.

95 \ \ 4 4 \ ~ 4 / / / \ / ~
TO <8€> [860]1/7‘0v KTNyn mapa Tw USPOTI’GPOX({U BO&S TEVTE KAl LOOXOUS TPELS TAPA-

4 4 S \ /. 3 4 ~ b 4 ~ ~ ~ / \
)\”qp,(llom-ac oL avTol ‘LLé'[./LLO'eU)[.LGVOL €V OUVTLUMOEL T ELKG,(SL TOU [@anDL TOU TPLTOU KOl
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it was equally intended to be due if it had perished, irrespective of the
debtor’s fault.

Other contracts do not grant the owner a right to choose, but mere-
ly establish the duty of the lessee to pay the price of the unreturned
items. In P. Oxy. 11 278 (= P. Lond. 111 795 descr. = MChr. 165, AD 17,
Oxyrhynchos), for instance, the lessee of a mill ‘shall restore it safe and
undamaged in the condition in which he received it, or else pay its value
as agreed upon, namely a hundred drachmas of silver’ (plus the rent aug-
mented by half for each month of delay).”” In BGU 111 912 (aD 33,
Soknopaiu Nesos), an ass and a foal are leased at a valuation of 120 and
48 drachmas, and are to be returned ‘well nourished, healthy and undam-
aged, or else the lessee shall pay the prices as fixed above’.”” Similarly, the
lessees in PSI viir 961 A (= Sel. Pap. 1 45, AD 176, Ptolemais Evergetis)
receive twenty three brood geese, valued at 920 drachmas; in one year
they are bound to return the geese, or else pay the 920 drachmas of the
valuation.” In these three contracts, the price had been established in

elkoaTol €Tovs, kal ov|vypagovrar s cvvTwu|folews amddoow Tol Mjyovros xpdévov
(L 16-17) ... pera 8¢ Tov xpdvov s uiobwcews alpéoews kai éyloyns ovans ot 7 Lapa-
mlwve éav uev aipy ™y cvvtelunow TV kTyvov AaPew [~ ca. 31 —|v T)s TéTe éoouévns
a[d]Tav ovvTeiuoews, kdv wev éXdocoves cuvTeyundy amoddcouey Tov is cuvTApwow TiS
mpokel| wévns cvvTeyuoews, éav d€ kal pellolvos amodwaews Huetv o[v 6| Lapar|[{|wv 7o
Tov v [{]oov, éav 6€ alpipela aANdooew kTivn ) TwAely éfeoTar Nuetv peta yvauns [~ ca.
30 — 7a {|oa. (. 41—44). Cf. voN BoLra, Tiermiete (cit. n. 13), pp. 83-84.

96 \ \ / > 4 \ e () ? \
META TOV XPOVOV aﬂ[OKd]T(lO’T'T)O’O,.TCUL o ,u,p'wns TOV ,u,zf/\ov vyl Kat aownt, olov Kat

Wapf[A'T](PGV, (3/7TOU [é]dv GUV’TU’.O‘OW’]L (; ,[O‘L/Swpog G,V ’Ogvplj')/xwl/ 7T[O’:|)\€L, '72}‘ ’T'T‘]V éO”TaIU/éV'Y]V
'TOleOU T[L][U/Y‘][V] O’Lp’yvpL/OU SPGX‘U/G\,S éKOLTéV, éK(iO"TOU Sé M[n]vag 05 édV 'Uﬂ'\] (iWOSJ)L, 7'6
évériov uel fuioAlas (. 16—23). Cf. BERGER, Strafklauseln (cit. n. 19), p. 163; BRecHT, Haf-

tung (cit. n. 15), pp. 55-56.

77 . ulob[w]oev [Zror]o[iris ... [... Pdot]re ... Svov [BhAeiav] Tedéav Aevkdypovy kai

malov Aev[kd]xpovv alas t[s nlev [8]vov apyvpiov Spayx(uadv) éxatov elkoot kai ToD
mov dpayud|v] Tesoapdrovra drtdd (Il §-13) ... kal weta Tov ypdvov mapaddrw ¢ P[dois]
Ta vika kTvn ws kal mape|{|An[pev] edTpopovaoas [Vy|n a[c]wy 1) Tas éo|Ta|uévas Tina[s]
(s w]périrar (. 23-26). Cf. BREcHT, Haftung (cit. n. 15), p. 56.

8 Yives Tokddes elrooirpels obs kal mapélaBav T4 eveordon Huépa, cuvtereyunuévovs
apyvpiov Spaxudv évaxoaiwv elkoat (Il 16-18) ... kal wera Tov xpdvov émdvayrkov Tods mepl
Nedupwva mapadacew opolws é¢ aAmrevyins 7o Apatiov 7¢ xal Iavdevy Tods
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advance: they are instances of aestimatio proper, or cvvriunais.” Not so
P. Oxy. x1v 1694 (oD 280, Oxyrhynchos), a lease of a house that the les-
see ‘shall return free from all dirt and filth, together with the doors and
keys that he received, or, if he does not return them, he sall pay the price
that they are worth’.'”

It is not clear, in these last four documents, if the estimation was
understood as an alternative for the lessee, which he could freely choose,
or as possible only when the items had perished or were damaged."
In any case, they seem to consider the estimation due by the mere fact of
the failed restitution, .., irrespective of fault or intent. We cannot know
if the jurisdiction would have enforced such interpretation, but the doc-
uments seem to point in that direction. And, in fact, in P. Oxy. 11 278, this
part of the contract is introduced by the statement that both the mill and
the rent are guaranteed against all risks.'” Such seems also the most like-
ly interpretation of P. Flor. 1 16 (ap 239, Euhemeria, Arsinoites), where
the lessee of a vegetable garden further receives a cow from the owner:
the cow, taken at a valuation of a hundred drachmas, is not even men-
tioned among the items to be returned.

If this last conclusion is true, the estimation had in these contracts, as
probably also in deposits (supra, pp. 39—41), the effect of placing the risk
on the debtor. This further suggests that in the absence of estimation the
debtor would not have borne the risk, ze., that his liability would not have
been unlimited. Appraised leases, in sum, were very possibly intended as

mpo| ket uévouvs xnres Torkddes elkoaiTpels, [ almodéTwoar adTd T[as T|Ns ovvTelunoews
apyvplo(v) 8 pay]|uas évaroaias elx[oa]t [d]vvmepbérws (Il. 20—25).

? Cf. also possibly P. Cair. Zen. 111 59340 (= SB 111 6759, 247 BC, Philadelphia), 1. 14.

100 [ R A~ ’ ’ \ 5 7 \ 5 v / \ / /
KOl €TTL T€A€L TOU Xpovouv WGPGSO‘T(U TNV olKLOY Ka@apav aTo KO’7TPL(1)(V) Kot 8€LO'7]5‘ mTaA0NS

o I\ / / \ ~ N b / 2 I\ \ ~ \ 3 / /
Kot os eav Wapa)\aﬁn BUP(IS Kot KA€L8(IS‘ 7] ATTOTELOOTW OV €eav H/T] 7Tapa8w ’T’T]V GSL(IV ’TL/JXY]V
(L. 23—29).

1ot Cf. voN Bovrva, Tiermiete (cit. n. 13), p. 86, for the second possibility, understanding the

estimation as established in the interest of the owner (whom she further grants the right
to choose, p. 85, unduly extending to this case the system stipulated in the documents
mentioned supra in nn. 94 and 95). For the first possibility, ¢f HENGSTL, ‘Afdvaros’ (cit.

n. 93), p. 236.

102
(iKL/VSUVOS Sé (; ,LLl;/\[OS] Kal) TC\) E’VOL/KLOV 77'(11/[7'6]5‘ KLV815VOU (ll 15_16).
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contracts with unrestricted liability, but they are very far from support-
ing Taubenschlag’s theory.
Y

This — necessarily incomplete — review of the abundant trove of lease con-
tracts preserved in the papyri confirms our initial scepticism regarding
Taubenschlag’s rule of unrestricted liability. Although land leases fre-
quently impose on the tenant an explicit assumption of risk (pp. 49—50
and n. 81), this is not referred to periculum rei but to the rent, that is not
to be affected by a poor harvest. As far as periculum rei is concerned, it is
not rare to find liability for vis maior (Beod Bia vel sim.) explicitly excluded
(pp. 51-52): ¢f the ship leases in P. Kiln 111 147, and P. Oxy. XX11 2347; the
charter contract in P. Oxy. Hels. 37; the work contracts for performers in
P. Oxy. xxx1v 2721 and P. Oxy. Lxx1V §015; and the apprenticeship con-
tract in SB xx1v 16320. Occasionally, instead, the contract explicitly
places the risk on the lessee (P. Oxy. 11 278, supra, n. 102, also SB v 8086,
infra, p. 61) or, what probably was intended to have the same effect (pp.
53-55), the duty to pay for the unreturned property its value (P. Oxy. x1v
1694) or a predetermined estimation (P. Oxy. 11 278, BGU 111 912, PSI V111
961 A, P. Flor. 1 16), or even the duty to pay the market value to the lessor
who chooses to claim it instead of the item (SB x11 11298, P. Oxy. 1V 729).
From these possible instances of periculum debitoris a general rule does not
result, though; in fact, they would rather suggest that the lessee would not
have carried the risk were it not for the specific stipulation to that effect.

7. THE AGANATOXZ-CLAUSE
AND THE ALLOCATION OF RISK

Among the stipulations attested in lease contracts, one still remains to be
considered: the so-called afavaros-clause, present in leases of animals,
typically flocks, and in wet-nurse contracts. The implications of the
clause for the allocation of risk are less straightforward than usually
acknowledged, and deserve careful consideration.
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For the case of flock leases'” one example will be sufficient: SBv 8086
(= Mél. Maspero, p. 335-336 = P. Chept. 9, AD 268, Arsinoites)."” It belongs
to a dossier of twenty documents, from AD 260 to 303, that records the
activities of two brothers, Neilammon and Kalamos, and their children,
Pasis and Pabous. They all lived in the region of Theadelphia in the Arsi-
noites, and were regular lessees of flocks belonging to large estate owners,
an activity that seems to have been for decades their main means of sub-
sistence.'”

The wide social gap between lessor and lessee is manifest in the form
of hypomnema that these leases tend to adopt. In our case, the addressee
of the petition is Valeria Elpinike, a most illustrious lady who seems to
reside in Alexandria, and acts through her procurator, the bouletes Aurelius
Statianus. The petitioner is Kalamos, who wishes to renew the lease of a
flock that he already had from the previous owner of the estate, Flavia
Isidora, probably the mother of Elpinike:

4 ’ ’ Y A 3\ ~ ¢ ’ ~ 5 ’
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"% Cf. voN Bovra, Tiermiete (cit. n. 13), pp. 66-93; HENGsTL, ‘Afdvaros’ (cit. n. 93),
pp- 231239, with a list of occurrences in p. 231 n. 4. More lit. in Orsolina MONTEVECCHTI,

La Papirologia, Milano 1988 (2 ed)), p. 219.

19 Cf P. Corromp, ‘Un bail de troupeau’, [in:} Mélanges §. Maspero 11, Caire 1934—37,

PP- 3357344-
105 Cf. J. Scuwarrz, ‘Une famille de chepteliers au 111° s. p.C., [in:} Recherches de Papy-
rologie 111, Paris 1964, pp. 49-101I.
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I wish to to take in lease, from the belongings of your most illustrious
ladyship, what I had already obtained as a lessee, then belonging to Flavia
Isidora, also called Kyrilla: an immortal flock of sheep, male and female in
equal numbers, amounting to fifty, and five goats ... for a period of five
years from Thoth of the present year, and for the same annual rent previ-
ously paid by me, of eight hundred drachmas, on condition that I take all
the necessary care in making them pasture in the best pastures, and in
paying the wages of the shepherds and what is called {...} I shall pay the
annual rent in equal semestral instalments, in Phamenoth and Thoth, and
when the time has passed I shall return the animals, strong, beautiful, of
good quality, integrally, sheared or not, since I have accepted them as
immortal and free from all risk and all fraud, if it seems right to accept the
lease request, and so after interrogation I promised.

The dossier of Neilammon and Kalamos provides ample information
about these leases. Their economic logic has been deftly reconstructed by
Dominic Rathbone."”® The contracts show that the great estate owners,
like our Valeria Elpinike, did not limit themselves to providing the flock
and imposing the rent, as one might expect. They also determined the
area where pasturage had to be found and the main economic purpose of
the flock. This, in fact, Rathbone has argued, depended largely on the
proportion between rams and ewes, that the lessees had to keep as decid-
ed by the owner: the finer quality credited to the ram’s fleeces made
desirable, for the production of wool, flocks with a higher proportion of
rams than the one best suited for pure breeding purposes. Even the shep-
herds were supplied by the owner. The task of the lessees was obviously
not to provide their own labour, but rather, in Rathbone’s terms, their
managerial skills: finding pastures, paying the shepherds’ salaries, selling
the produce; and — Rathbone adds — replacing the whole flock, if they
were so unlucky that it succumbed to a disease.

This duty of the lessees to cover for all losses would be, in Rathbone’s
analysis, one of the main advantages for the owners in leasing their flocks.
The function of the afldvaros-clause would have been precisely to impose

¢ 1. Rarusong, Economic Rationalism and Rural Society in Third-Century ap Egypt, Cam-

bridge 1991, pp. 202—211.



FAULT, STRICT LIABILITY, AND RISK IN THE LAW OF THE PAPYRI 59

such duty on them. The immortality of the flock is the same of Xerxes’
ten thousand in Herodotus’ account (Hdt. vir 83). Any dead or sick ani-
mal must be replaced by another one of the same breed and sex and
equally reared, so that the size and configuration of the flock remains
unchanged. It would seem to follow, as Ratbhone assumes, that in the
event of a disease-ridden flock the unfortunate lessee would have to
replace the whole of it at his own expense. The afavaros-clause would
have the effect of placing the risk on him, ' as in the French ‘cheptel de
fer’ and the German ‘Eisernviehvertrag’.'"”® The clause would be a relevant
instance of Taubenschlag’s unrestricted liability.'”

This assumption is certain when the object of the lease is an individ-
ual a limited group of individuals. In such case, the only possible meaning
of the clause is that the lessee shall be equally liable whether the animal
lives or dies, and whether this happens, or not, by his fault. But, signifi-
cantly, the afavaros-clause seems to have been rare in leases of individ-
ual animals. The only attested occurrence is the already considered Gupra,
pp- 34735) P. Princ. 111 151 (after AD 341, Ibion), referred to two cows iden-
tified by their names. Here, the contract itself makes explicit that their
‘immortal’ nature places the loss on the lessee:
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197 In this sense, resolutely, also HENGSTL, ‘Afdvaros’ (cit. n. 19), p. 238.

"9 The parallel between the Greek and the old Germanic tradition reaches an uncanny
affinity in the metaphors employed by both: the rule ‘Eisern Vieh stirbt nicht’ echoes the
Greek aflavaros, and 'Eisernviehvertrag’ seems prefigured in the problematic {wov o157-
pawv of SPP xx 217: ¢f. Th. F. BRUNNER, ‘Zidijpaios: SPP xx 217, ZPE 79 (1989),
pp- 281282, with lit.

19 TAuBENSCHLAG, in fact, goes even further, ¢f. The Law (cit. n. 47), p. 369: ‘The hirer
was bound to return the livestock in the same condition as he had received it. He was
therefore responsible for casus whether the afdavaros clause was inserted or not’. Against
this assumption, rightly, voN BoLvra, Tiermiete (cit. n. 13), p. 65 and n. 6.
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I wish to lease from you two immortal (cows) belonging to you, one full-
grown, tawny, named Isarion, the other ... white, named Teseuris ...
If death occurs, which I pray may not happen, the loss falls upon me, the
lessee ... '

The same implication, although generally accepted, is far from certain
when the object of the lease is a flock. The Roman legal sources, for
instance, tell us that the usufruct of a grex equally comprised the duty to
replace the dead animals with new ones;"" and yet under Roman law the lia-
bility of the usufructuary did not comprise vis maior: the usufructuary of a
grex would not be held liable if the whole of it perished from a disease with-
out his fault."> When referred to a flock, the dfdvaros-clause does not
impose a specific standard of liability: it merely means that there is a limit
to the part of the offspring that can be treated as produce, to be sold or sac-
rificed, since part of it has to be kept to replace the older animals.

"% Jounson and GoopricH edited the papyrus as referred to two female slaves, calling

attention to the anomaly of a rent in wheat, and a strikingly low one at that, and also to
the provision that assigns the offspring to the lessee, as if it were a product, a provision
contra ius under Roman law (nota bene AD 341). To these anomalies, the strange lack of a sub-
stantive for [7]as 600 dbfavdrov[s| should be added, and also the odd description of one as
qupav, i.e. muppd, and of the other as Aevk?). Soon the integration [3d]as was suggested for
1. 6 instead of [7]as: C. W. KevEs, AFP 65 (1944), p. 187. Compared to the oddities created
by the interpretation of the editors, it is much easier to accept that two cows receive prop-
er names. ¢f., in the same sense, the considerations of 1za BiezuNska-MArowisT, Lesclavage

dans IEgypte gréco-romaine 11. Période romaine, Wroctaw 1977, p. 92 and n. 77.

111 . . . . :
I. 2.1.38: Sed si gregis usumfructum quis habeat, in locum demortuorum capitum ex

fetu fructuarius summittere debet, ut et Iuliano visum est, et in vinearum demortuarum
vel arborum locum alias debet substituere. recte enim colere debet et quasi bonus pater
familias uti debet. — The usufructuary of a flock, as Julian held, ought to replace any of the
animals which die from the young of the rest, and, if his usufruct be of land, to replace
dead vines or trees; for it is his duty to cultivate in a proper manner and use them like a
careful head of a family (transl. Moyle). Cf. Ulp. D. 7.1.68.2, Pomp. D. 7.1.69, Ulp. D.
7.1.70, and O. PALLuccHINI, Lusufrutto del gregge, Milano 1940. In the law of the papyri,
the aflavaros-clause substitutes for the lack of a legal notion of grex: voN BoLvra, Tiermi-
ete (cit. n. 13), pp. 68—70; it is therefore unsurprising that the immortality construction is
not attested in Roman law.

"2 paul. D. 7.9.2. Cf., for the lease of a grex, Caracalla’s rescript in Ulp. D. 19.2.9.4:
the conductor is not liable for the goats that the thieves may have robbed.
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In the specific case of SB v 8086, though, the animals are not only
afdavara but also axivdvva éxtos [ki]vdivov kai maons émmpelas (L. 21—22).
The addition certainly makes it arguable that Kalamos was expected to
bear the full risk. And yet this is the only case of an aflavaros-clause rein-
forced by an explicit mention of risk. There is no way to determine
whether the sheep are here ax{vévva precisely because afavara, so that
the risk is mentioned merely ad abundantiam and therefore implicit when-
ever the aflavaros-clause is included, or, conversely, the reinforcement is
added because the afavaros-clause would not have sufficed to place the
risk unequivocally on the lessee.”” The latter possibility, in my opinion,
cannot be dismissed.

8. THE AOGANATOZ-CLAUSE
IN WET-NURSE CONTRACTS

Also in wet-nurse contracts the risk implications of the afavaros-clause
are less simple than they would seem at first sight. A careful study will
prove worthwhile.™

The wet-nurse usually receives her payment, or part of it, in advance.
This is a form of credit, and was registered as such, for instance, by the
grapheion of Tebtynis, where wet-nurse contracts appear always associat-
ed to a loan."” This practice helps making sure that the wet-nurse will be

5 For von BoLva, Tiermiete (cit. n. 13), pp- 74-75, if the dxi{vévvos-clause adds something
to the afdvaros-clause, it must be a guarantee not merely for the number but also for the
condition of the animals. The reasoning is wrong, because it ignores the possibility of a
total loss of the flock: in the face of such possibility, it is not likely that the clause would
be understood as limited to the event of a marginal worsening in the condition of the ani-
mals.

" BErGER, Strafklauseln (cit. n. 19), pp. 176-179; HERRMANN, ‘Ammenvertrige’ (cit. n. 19),
PP- 490—499; ADAMS, Paramoné (cit. n. 19), pp. 146-165; VON BovLLa, Tiermiete (cit. n. 13),
pp- 76—78; HENGSTL, Arbeitsverhdltnisse (cit. n. 19), pp. 61-69; HENGSTL, ‘Athanatos’ (cit.
n. 93), pp. 237-238; MontevECCcH1, CPGr. 1, passim.

1 Cf. HENGSTL, Arbeitsverhdltnisse (cit. n. 19), p. 60, 1. 7, p. 68 and nn. §4—57, with sources
and lit. This is actually not restricted to wet-nurse contracts: the records of the Tebtynis
grapheion show a tendency to dissociate complex transactions into their basic con-
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in the position of taking care of herself and the child, as contracted. The
advanced payment, on the other hand, further complicates the situation
if the child happens to die before the end of the nursing period. Unsur-
prisingly, the contracts frequently include provisions for such case. The
most notorious among these is precisely the afdavaros-clause. Let BGU 1v
1058 (= MChr. 170 = CPGr. 1 4, 13 BC, Alexandria) serve as illustration:

¥ ... kal éav ovvPy 70 dnlovpevor I radiov Alyad|udriov mabev b avl-
pATWOY P! évros raw 8do éraw, emdvaykes TNV @L)\w|227'€/pav [a]veA[o]|uérny
€repov maidiov 7T(1p(10‘|23X6/0‘9(1L v [80]0Anv Tpogedovoar kat Wapa67ﬁ|24am

~ 26
Aafodoa dwa 1o aldlvarov avTny émidedéxbar Tpopedew ...

And if the above mentioned child should happen to suffer something
mortal within the two years, Philotera must take up another child and fur-
nish her slave as nurse, disposing her completely (to the task) for the two
years to which she has agreed, receiving nothing more, because she
received an ‘immortal’ child to nourish."

The clause is further preserved, in almost identical fashion, in another
contract from the archive of Protarchos in Alexandria, BGU 1v 1106
(= MChr. 108 = C. Pap. Hengstl 77 = CPGr. 1 § = CPJ 11 146, 13 BC, Alexan-
dria), where the contracting party is not, as here, the owner of a slave wet-
nurse, but a free wet-nurse herself."’

stituents, as if translating complex figures into an elementary legal vocabulary. The phe-
nomenon deserves further study.

6 Trans. Jane RowLaNDsON, Women and Society in Greek and Roman Egypt: A Sourcebook,

Cambridge 1998, p. 213.
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(l. 20—26) — ‘And if the child should happen to suffer something mortal within this time,
Theodote will take up another child and nurse it and suckle it and restore it to Marcus
for the same nine months, receiving nothing more, because she received an ‘immortal’
child to nourish’.
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The aflavaros-clause has in these contracts the same basic meaning as
in animal leases. The immortality of the child (always a slave) means sim-
ply that it must be replaced if it dies. In the event of its death, therefore,
the child is treated as fungible, no less than the animals in a lease, even if
originally the contract referred to it as an individual: the child is regard-
ed as valuable for its owner only as a result of the nursing, inasmuch as it
has been the recipient of an investment. As in animal leases, the respon-
sibility for the replacement seems to have fallen on the wet-nurse: in fact,
rather than merely ‘accept as own’, the verb avaipéw seems here to have
the meaning of ‘take up’ — or, more brutally translated, ‘pick up’, z.e. ‘from
the dung heap’, as some contracts put it when describing the origin of the
child. The wet-nurse is expected not merely to accept a new child, but to
actually find it herself."

But this is where the analogies end. The duty to replace the animals
had economic consequences, since it limited the proportion of produce,
while the duty to replace the child is in itself negligible, given the unfor-
tunate abundance of exposed infants. When a flock is leased, keeping it
in its received magnitude and structure is the main contractual duty,
together with the payment of the rent. For the wet-nurse, instead, the
child as such is the mere recipient of her true duty, which is to provide
her nursing services during the agreed period. This reflects also in the way
her wages are calculated: she is paid for months, not for the result. In this
respect, the arrangement departs from the model of a contract for work
(Jocatio conductio operis), that someone trained in Roman law might initial-
ly take for granted, and comes close to a contract of services (Jocatio con-
ductio operarum): the remuneration, in fact, is received for the operae, not
for an opus factum."”’

18 Right, in this respect, HERRMANN, ‘Ammenvertrige’ (cit. n. 19), pp. 495496, against
voN Bovra, Tiermiete (cit. n. 13), p. 77. From the point of view of the allocation of risk,
though, this is very far from being the central question that Herrmann imagines. Cf. infra
in text and n. 120.

" Cf BERGER, Strafblauseln (cit. n. 19) pp. 176—177 and 1. 4; VON BoLra, Tiermiete (cit. n.
13), p. 76 n. 1. The classificatory obsession is redolent of Pandectism, though: so, rightly
HERRMANN, ‘Ammenvertrige’ (cit. n. 19), pp. 497-498. From the point of view of the
Greek tradition, the wet-nurse contracts seem to have been considered a form of misthosis
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The death of the child, therefore, is economically significant for the
wet-nurse not because of the investment necessary to replace it, which is
null, but because of the duty to raise the new child for the whole estab-
lished term without any right to further remuneration. This latter clause
clearly implies that the duty of the wet-nurse is not merely to complete
the remaining contracted months, but to recommence.” The later the
death occurs, the more burdensome this duty becomes: as many months
the wet-nurse has devoted to the deceased child, so many she shall have
to devote without payment to the new one. The death of the child means
the loss of the investment made in it, an investment that for the owner
counts in money, and for the wet-nurse in time. The afavaros-clause,
forcing the nurse to recommence, places this loss squarely on her. Thus
understood, the clause seems to entail full periculum rei: the months of
unpaid work equal those invested in the deceased child, and therefore its
contractual value at the moment of its death. The result is equivalent to

making her liable for the death.

(cf. the use of wiofds for the wages in BGU 1v 1109, 1. 12, BGU 1v 1058, 1l. 13-14, BGU 1v
1108, 1. 8). The Romanistic -rather than Roman- categories of locatio conductio operarum, or
contract of services, and locatio conductio operis, or contract for work, are used here mere-
ly as an instrument of analysis, without any implication that they influenced the contrac-
tual practice of the papyri. It is hardly necessary to underline that such influence is to be
excluded in our case, which is based entirely on documents from the very first years of the
Roman rule in Egypt. On the general lack of differentiation between contract of services
and contract for work in the papyri, ¢f. the sensible considerations of Andrea JORDENS,
Vertragliche Regelungen von Arbeiten im spéten Griechischsprachigen Agypten, Heidelberg 1990
(P. Heid. v), pp. 231—232. It must be kept in mind that the differentiation is problematic
also in Roman Law, where locatio conductio was essentially perceived as a unitary figure;
extensively on this question, F1oRr1, locatio conductio (cit. n. 82); ¢f. also P. pu PLEssIs,
Letting and Hiring in Roman Legal Though: 27 BCE-284 CE, Leiden 2012, pp. 12—14. These con-
siderations do not detract from the value of the distinction as an instrument of analysis,
when employed with the necessary awareness.

29 Thus, rightly, HENGSTL, ‘Athanatos’ (cit. n. 93), p. 237-238. In the literature, this side
of the agreement has been frequently ignored: the duty of the wet-nurse has been wrong-
ly understood as confined to the remaining period, and the afavaros-clause has therefore
been presented as favourable also to her, securing her right to the wages: so BERGER,
Strafklauseln (cit. n. 19), p. 179, VON BoLLa, Haftung (cit. n. 13), pp. 77-78. Also HERRMANN,
‘Ammenvertrige’ (cit. n. 19), pp. 495497, wrongly assumes that the clause refers merely
to the remaining contracted period.
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This is not the only possible analysis, though. Periculum rei proper
exists only when the object of the contract has perished, making it
impossible for the debtor to fulfil his task. That is not the case here: the
task is still possible, because the child trusted to the wet-nurse is, in the
event of its death, regarded as fungible — in the terms of the contract, as
‘immortal’; and therefore not capable of perishing. The afavaros-clause
turns vis maior into intentional breach of contract.

One may even say that the afavaros-clause brings the contract back
closer to the type of a locatio conductio operis, where, no matter how the
wages are calculated, only the result is paid, not the working time. The
pertinence of this alternative interpretation is confirmed by a third and
last occurrence of the aflavaros-clause, contemporary of the other two,
but this time from Fayum: SB x11 11248 (= P. Amst. 1 41, 11. 45 — 83 = CPGr.
17, 8 BC, Ptolemais Euergetis):

P ... daMa kal UETA TOV Ypovov 77apa86|597w0av 70 Opemrov Vyer) kal
alavatov kaldr gvVKe|6oxwp77Kav 760 Empavelwver 1 70 Tooy édvmep Sua-
pwl®'vion dvacoricovow éml 76 adra & 8o 1) kal Td [ap]ydpa.

After the term has expired, they shall return to Epiphanion either the
child as agreed upon, sound and immortal, or, in case it has died, they will
take up a child of equal value for the same period of two years or (return?)
the money."!

Here, the wet-nurse is given a harsh alternative: she may return her
wages, if she does not wish to work without payment. As in a contract for
work, if the result is not achieved, there is no right to the remuneration."”
From this point of view, the afavaros-clause is the equivalent to the rule
periculum conductorss in the Roman Jocatio conductio operis. 1t does not
impose periculum rei proper on the wet-nurse, because it does not make

! The document was edited by Sophia M. E. van LiTH, ‘Lease of sheep and goats. Nurs-

ing contract with accompanying receipt’, ZPE 14 (1974), pp. 145-162. Her translation has

been slightly modified in harmony with the previous ones.

2 . . - .
"2 For the need to reimburse the received wages, ¢f. also the decision of the strategos in

the trial reported in P. Oxy. 1 37 (= P. Lond. 111 746 descr. = MChr. 79 = Sel. Pap. 11 257 =
FIRA 111 170 = CPGr. 1 19 = Jur. Pap. 90, AD 49, Oxyrynchos).
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her liable for the death of the child. It merely imposes on her the duty to
complete the task, by raising another child for the full contracted term,
or return the money. None of these two conflicting interpretations is
better than the other. The fact that both are possible reflects the hybrid
nature of our contract, between contract of services and contract for
work. The calculation of the wages points to the former, and makes the
abavaros-clause appear as the economic equivalent of periculum rei. The
afdvaros-clause itself, instead, points to the latter, and can be under-
stood as a mere expression of the rule periculum conductoris.

The very same high rate of infant mortality that prompted the owners to
include the afdvaros-clause and thus secure their investment, could make
such arrangement intolerable for the wet-nurse. Unsurprisingly, the papyri
show milder possibilities. The clause could be time-limited, so that the duty
to replace the child would rest excluded in the most burdensome case, 7.e.
when the child dies in the last months of the nursing period: BGU 1v 1108
(= CPGr. 1 9, 5 BC Alexandria).”” A remarkably equitable agreement (nfra,
pp. 76—77) is documented in P. Ryl. 11 178 (= P. Rein. 11 103 = SB v 7619 =
CPGr. 1 14, AD 26 Oxyrhynchos): in case of death, the wet-nurse must not
recommence but only complete with a new child the contracted term; she
may also refuse, and then she does not need to return the wages already
earned, but only those advanced for the remaining period.

1V

The conclusions reached in this and the previous section regarding the
implications of the afdvaros-clause for the debtor’s liability can be easi-
ly summarized. Only in leases referred to individual animals does the
clause unquestionably imply unrestricted liability. When the object of
the lease is a flock, the immediate effect of the clause is merely to impose

3 kai éav 8 []n yévo(iro) cuuBn 76 maidi(ov) mabew T avBpw)(mwov) évros Téov "€ [mévre])
I.L'Y}V(:)(V) KaVa( ) T'Y‘]V ’Epw<70’,pl,ov) é/T€p<OV) (iVé’AOlL(G’V’Y]V) WaLS[(OV) 'TpO((Pﬁl;GLV) Kal: 67}A<U’.C€LV>
émt To(vs) s wipvas wy "mAeto(v)] AaPovoa(v) T €] mpo(kewuévawr) umrd(v) déxka ' —
‘If the child should happen to suffer something mortal within six months, Erotarion shall
take up another child to nurse and suckle it within the six months, receiving nothing more

for the aforementioned ten months’. Cf. HERMANN, ‘Ammenvertrige’ (cit. n. 19), p. 495.
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a limit to the part of the offspring the can be treated as produce, since
the renovation of the flock has to be secured; but the clause does not nec-
essarily imply liability if the renovation fails due to vis maior, i.e. if the
whole flock succumbs to a disease. In wet-nurse contracts, the clause dis-
places to the nurse the loss caused by the death of the child, greater or
smaller depending on the time already invested in its nursing. It would
seem, therefore, that the full periculum rei is placed on her; but the clause
may also be understood as switching the contractual model from contract
of services to contract for work, and congruously imposing a rule of per-
zculum conductoris that has nothing to do with periculum re.

9. FAULT-BASED LIABILITY
AND RISK-BASED LIABILITY

In our survey so far (sections 4-8) we have found the following practices:

a) In loans for consumption and deposits of money, the clause axiv-
dvvos mavtos kwdvvov (kai &vaé/\oyog TAVTOS 15770/\6)/ov), that places the
risk on the recipient, as any legal system would do in these two cases
(pp- 37739, nn. 49 and 52).

b) In land leases, the very same clause (pp. 4951, n. 81), securing the pay-
ment of the rent regardless of the year’s yield; exceptions are frequently
stipulated, typically for the event of an anomalous behaviour of the Nile by
defect or excess of inundation (mAyv afpdyov kai kataBpdyov).

©) In deposits (pp. 39—41), freight contracts (p. 47) and leases (pp. 53—
—56), the stipulation that for the unreturned items their price shall be
paid, frequently including a predetermined estimation. This clause prob-
ably had the effect of placing the risk on the recipient.

d) In deposits (p. 41) and leases (pp. 55 and 61), the occasional charac-
terization of the object as ax{vduvvos, very likely also with the intention of
placing the risk on the recipient.

e) In freight contracts (pp. 42—46), the stipulation 7 éuavrod kwdvvew
vel sim., whereby the carrier accepts full liability for the cargo, most like-
ly in the sense that no matter how many people are involved in the oper-
ation, everything is done under his responsibility.
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f) The exception of vis maior (feov Bia by way of storm, fire, or pirates),
attested in freight contracts (pp. 47—48), charter contracts, and ship leases
(pp- 51-52); Oeo? Bia figures as exemption also in work contracts for per-
formers and apprenticeship contracts (p. 52).

@ The afavaros-clause, that in leases of animals imposes on the lessee
the duty to replace the dead with the new-born (pp. 56—61), and in wet-
nurse contracts (pp. 61-66) forces the nurse to replace the child and
recommence the full contracted period without extra wages, thus placing
on her the economic loss that the death of the child represents.

Details aside, what is most remarkable about this list is the complete
absence of provisions limiting the liability of the debtor to intention or
negligence. In particular, as we have seen (supra, pp. 33-36), the duty of
care that some contracts impose was not intended as a limitation of lia-
bility. The contractual practice of the papyri seems to have ignored fault-
based liability. All we find is either allocation of risks, or strict liability
limited only by vis maior. In this respect, the materials available to us do
not change the picture presented already by Vincenzo Arangio-Ruiz in
his Lineamenti del sistema contrattuale nel diritto dei papiri:

No less characteristic are the signs of persistent strict liability ... Maschke
has shown that also here Aristotle begins to draw some subjective criteria
(cfr. Eth. ad Nicom. 3.7.1113 b), yet the seed planted by the philosopher
counts among those that bear fruit only in a much later Era, whilst for
centuries the practice remained on the old tracks."*

It must be kept in mind, though, that our material consists exclusive-
ly of contracts. It can come as no surprise that the contractual practice
pays more attention to avoiding foreseeable risks than to limiting the lia-
bility of the debtor, particularly when one of the parties is in the position

124 AraNG10-RU1z, Lineamenti (cit. n. 14), p. 21. As illustration, he mentions the well know
case of P. Bas. 2 (AD 190, Arsinoites?), where three camels are taken for transportation pur-
poses on behalf of the government. Those who take them shall be liable unless they present
their branded skin to the owner: this implies that they are exonerated in the event of
death, but not if the camels are stolen; not even, it seems, in case of robbery, Z.e. of vio-
lence, which in Roman law would have fallen under the exception of vis maior. Cf. the
commentary by E. RaBEL, P. Bas., pp. 16-19.
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to dictate the conditions to the other. Such is the case in most of the leas-
es that make the bulk of our evidence.”” In such unbalanced situations,
contracts would tend to this model in any legal tradition, even in those
that are familiar with fault-based liability.”’

We do not know, instead, how these matters would have played in
trial: if considerations of culpability or lack thereof would have found a
role in the argumentation of the litigants and in the decision of the juris-
diction, despite their absence from the contracts themselves. In certain
cases, when risk is contractually imposed on one of the parties, such a
stance would require to nullify the clause in question. This is not impos-
sible, but it is all the more unlikely the more profusely attested a clause is
in the papyri. In many other cases, though, the contracts leave room for
fault-based liability, even if they do not refer to it. As always when deal-
ing with the papyri, we must keep in mind that the contractual practice
is a part of the law, but it is not zhe law.

Erwin Seidl has insisted that there is at least one piece of evidence
confirming that fault liability was thoroughly ignored also in trial.”” The
principle of fault, he writes, is so prevalent for us that it is difficult to
even imagine how liability without fault may have been enforced at all in
a fair way. This makes all the more valuable the illustration he is con-
vinced to have found in the trial between the heirs of Leonides, gramma-
teus of the bibliotheke enkteseon of the Arsinoites, and the heirs of the 4:b-
liophylakes Herakleides and Patron, as reported in the already mentioned
Gupra, pp. 45-46) P. Fam. Tebt. 24 (= SB 1V 7404, AD 124, Atsinoites).

5 The unbalance between the contracting parties must not be exaggerated, though: for
the lessees’ margin for bargaining and litigation, ¢f. D. KaHOE, ‘Legal institutions and the
bargaining power of the tenant in Roman Egypt’, AfP 41 (1995), pp. 232—262.

126 In the practice of the papyri, this approach may have been further fostered by a con-
ception that considered above all the creditor’s right to execute, rather than the liability
of the debtor, ¢f. H. J. WoLr¥r, Vorlesungen iiber juristische Papyruskunde (1967/68), Berlin
1998, pp. 111115, in line with M. KASER, Das altromische Ius, Gottingen 1949.

7 E. SE1pL, ‘Juristische Papyruskunde’, SDHI 18 (1952), pp. 357-358; IDEM, ‘Juristische
Papyruskunde’, SDHI 21 (1955), pp. 460—461; 1DEM, Rechtsgeschichte (cit. n. 13), p. 176.
Cf. also, among Seidl’s pupils, H.-]. GESCHWINDER, Die Gefabrtragung nach Gefabrenbe-
berrschung im Recht der Papyri, Koln 1971.
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The background of the trial is full of incidents, but can be reduced to
a few simple lines.”” The ruinous condition of the bibliotheke could only
be remedied at great expense. The bzbliophylakes, trapped by their liturgi-
cal liability, avoided for as long as they could to even receive the deterio-
rated documents from their predecessors, since that would charge them
with the restoration costs; their only hope was to postpone the necessary
investments until someone else would take over, meanwhile trying to
deflect responsibility on someone else. One obvious candidate was their
employee Leonides, the chief clerk that they ‘inherited’ from their pred-
ecessors. His own understandable obsession was thus not to undertake
anything without making sure that it was done under the financial
responsibility of the bibliophylakes. Unsurprisingly, years after the death
of them all, nothing had been solved. In AD 124, the prefect Haterios
Nepos decreed (. 28—31) that in six months those responsible for the
transfer of the documents should get from the archives in Alexandria
copies of all that was lost, or else pay one talent. As xpirs, to decide who
was responsible, he appointed Apollonios, former strategos. Having heard
the parties, Apollonios decided as follows:

' ... ék Tdv dexbévrwv kal avayvwolévrwy én’ éuod Soxi por Soa mapé-
AaBev 6 ypappateioas Tois PBifAopilaée 104 Newvidns prL‘_g 7oV BiBAo-
puAdkwr, avapdéecbar Tods ToUTOU KANpWYOUOUS KWOVYOU TV KANpw-
Vopwy rovl'” morevadvrov ad7®d BiBAopuldkwy, 6s [[a] kal Tots mpdTepov
&K?’]KOG/,O'L ’TO{J Wpdy,uaTos‘ 6’,8(1)56

From what has been said and read in my presence, I deem fit that for all
that Leonides, former grammateus of the bibliophylakes, took upon without
the bibliophylakes, the expense shall be borne by his heirs at the risk of the
heirs of the bibliophylakes who have trusted in him, as has also been decid-
ed by those who previously inquired into the matter.

The decision of Apollonios sounds anything but straightforward. Yet
he declares it consistent with the decisions of his predecessors. And, in
fact, these may help understand his own. Fifteen years before, the strate-

128 YAN GRONINGEN, P. Fam. Tebt., pp- 97-108; KRrUSE, Schreiber (cit. n. 72), pp. 784—786;

JORDENS, ‘Reparaturen’ (cit. n. 71, pp. 371380.



FAULT, STRICT LIABILITY, AND RISK IN THE LAW OF THE PAPYRI 71

gos Ulpius Leonides had set a very simple rule Gupra, pp. 45-46, n. 74):
what the grammateus does, he does at the risk of the bibliophylakes. Their
heirs are therefore undisputably liable. Yet, their liability does not exon-
erate the grammateus from his duties. Therefore, for the documents that
Leonides had taken himself, his heirs bear the duty imposed by the pre-
fect to get from Alexandria copies of those lost or damaged. But the risk
— here, the penalty of one talent imposed by the prefect for nonperfor-
mance — falls on the heirs of the bibliophylakes. This seems to be the mean-
ing of avapaéeclar Tovs TodToV KAYpWYSOUS KWOTVOU TOV KANpwWYOUWY
7OV moTevoavTwy avTd PiBlioguldkwr. In the meantime, the property
of them all is set by Apollonios under sequestration (xarox7). Months
later, part of the property, we learn, was executed for a total amount of
one talent and three hundred seventy-five drachmas: this means that the
copies of the lost documents ordered by the prefect had not been made.
The property seized, we must assume, was, in conformity with the
kvovvos rule, that of the heirs of the bibliophylakes.

For Seidl, this decision proves that no less than the contractual prac-
tice, also the jurisdictional practice entirely ignored fault liability and
adjudicated on the basis of risk allocation. Whoever employs a gramma-
teus does so at his own risk: the grammateus acts kwdivov T@v moTev-
cavtwv avtd BiBAlopuiakwr. This is a decision, Seidl writes, based
entirely on ‘Gefahrtragung nach der Gefahrenbeherrschung’ — ‘risk-bear-
ing according to risk-control: each party in a legal transaction must bear
the risk of whatever falls under his ‘sphere of influence’.””” Fault — so
Seidl — is totally absent from this kind of legal reasoning.

" The terms introduced here by Seidl had been coined in the German legal science in
the turn of the century. Their influence has never decreased. He specifically quotes one
of those pioneers: R. MULLER-ErzBACH, ‘Gefihrdungshaftung und Gefahrtragung),
Archiv fiir civilistische Praxis 106 (1910), pp. 309—476, and 109 (1913), pp. 1143; IDEM,
Gefabrdungshaftung und Gefabrtragung, Tubingen 1912. For this analysis of liability in terms
of risk allocation and ‘spheres of influence’, ¢f. N. JANSEN, Die Struktur des Haftungsrechts,
Tibingen 2003, passim, and, as far as Roman law and the Romanistic tradition are con-
cerned, R. ZIMMERMANN, The Law of Obligations. Roman Foundations of the Civilian Tradi-
tion, Oxford 1996, pp. 195, 371, 385, 403-404, passim, with lit.
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Seidl’s analysis is seductive, but ultimately unconvincing:

a) This is not a trial about a previously incurred liability, as Seidl seems
to think, but an administrative procedure instituted by the prefect in
order to determine at whose expense the necessary copies shall be done.
Precisely for this reason there is no question of fault here. Fault had been
a relevant issue before, though, and in many ways: everyone involved had
tried to blame someone else for the calamitous situation; previous strate-
goi had declared their intention to inquire into the negligence (duéleia)
incurred in the past;”° they had even linked to Leonides own negligence
their harsh answer to him, making him liable together with the bz6/i0phy-
lakes."'

b) The notion of ‘risk’, k{vdvvos, invoked in Apollonios’ decision, is
central to the whole affair. But, as already discussed Gupra, pp. 45—46), the
term here does not imply full assumption of risk, z.e. unrestricted liabili-
ty. What is relevant in this case is not the extent of the liability, but who
bears it. When we read that the grammateus acts at the risk of the biblio-
phylakes, this is meant merely in the sense that theirs, not his, is the final
liability, restricted or unrestricted as it may be.

) This is merely a case of vicarious liability, as Seidl well knew. The
question is not whether the bzb/iophylakes’ liability was absolutely unlim-
ited, but merely whether they could be made liable for the acts of their
subordinates. In Roman law, this question is famously associated with
Gai. D. 19.2.25.7, qui columnam transportandam.”” What our papyrus shows

130 Together with the strategoi of the other merides, 1. 92: Soxi pow mept pev tis apelias Tod

mpoTépov xpdvov kuvi) Saoképacblar adv kal Tols TGV dAAwy wepldwv oTpaTYYOLS.

1 ’ 5 7 A~ e ’ ’ Iy ~ ~ ’ 5
muvfavduevos auéde' ' av ceavTod dmopéveist mpdTepov oy TG geavTol Tapajuy, elta
kal 7 700 BifAiogvdaros (Il. 75—77) — “Your own question proves your carelessness; so you
shall take over first at your own risk, then at the risk of the bibliophylax’ (trans. vaN

(GRONINGEN).

132 A o . .
32 Qui columnam transportandam conduxit, si ea, dum tollitur aut portatur aut reponi-

tur, fracta sit, ita id periculum praestat, si qua ipsius eorumque, quorum opera uteretur,
culpa acciderit: culpa autem abest, si omnia facta sunt, quae diligentissimus quisque
observaturus fuisset. Idem scilicet intellegemus et si dolia vel tignum transportandum ali-
quis conduxerit: idemque etiam ad ceteras res transferri potest. — ‘If someone undertakes
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is that, whatever Gaius meant by spsius eorumque ... culpa, the contempo-
rary jurisdictional practice was, at least in Egypt, ready to acknowledge
vicarious liability as such: the bzbliophylakes are liable regardless of their
own fault. Precisely for this reason vicarious liability is here called
k(wduvos (and in Gaius periculum): because it depends entirely on the
behaviour of others.

d) As fits an administrative procedure, Apollonios decides on the basis
of expediency and of previous acts and decisions, especially those estab-
lishing that Leonides acts at the risk of the bibliophylakes (cf. P. Fam. Tebt.
15, supra, pp. 45—46, nn. 73—75). The law as such is not invoked, nor there
are any legal experts present, nor is Apollonios or even the prefect likely
to have been particularly acquainted with its intricacies. But, as much as
the law may have been ignored here, there was in this case no other legal
order to apply but the Roman. We are dealing with a decision of the
Roman jurisdiction, in a case that is not tied to any Greek contractual
practice. This is enough to conclude that the text cannot be evidence of
what Seidl imagined, z.e. a legal system that ignored fault liability: second
century AD Roman law was most certainly not such legal system.

No reproach, therefore, can be made to Hans Julius Wolff for ignor-
ing altogether Seidl’s insistence in P. Fam. Tebt., and, in the absence of
pertinent evidence from trial, making the case for strict liability in these
terms:

As far as it can be ascertained, the reasons of unfulfilment played no role
yet, liability arising mechanically from mere lack of performance. Of
course, this claim cannot be held with complete certitude, since we pos-
sess only contractual documents, and no relevant records of trial. In con-
tracts one perhaps did not imperatively need to mention circumstances
that would exclude liability even in case of non-performance. It is how-

the transportation of a column, and it breaks when it is raised, or while it is being carried,
or when it is unloaded, he will be responsible for the damage, whether this was his fault
or that of those whom he employs. There is no fault, however, if all precautions were
taken which an extremely diligent and careful man would have taken. And the same rule
applies when someone undertakes to transport casks or lumber, and the same may be
applied to other things’. Cf. ZIMMERMANN, Obligations (cit. n. 129), pp. 397401, with lit.
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ever unlikely that ... liability was made dependanton the debtor’s
fault."”?

Wolff’s last remark, and his ‘yet’, seem to me to reveal an evolutionary
prejudice that remains startlingly common: in the development of the
law, culpability would represent a more advanced stage than strict liabil-
ity. Primitive law would show, in the words of Max Weber, ‘a complete
unconcern with the notion of guilt’.”* The idea itself of an evolution of
the law, that progresses through certain recognizable stages, from ‘prim-
itive’ to ‘modern’, is to be regarded with scepticism. Quite problematic
would be, on the other hand, to assign the label of ‘primitive’ to the law
of the papyri.

As for strict liability and fault-based liability, the assumption that legal
systems progress from the former to the latter was natural for those nine-
teenth century legal scholars under whose influence the liberal principle
‘no liability without fault’ had been consecrated.”” Such assumption is
much more difficult to hold nowadays, after decades of an extraordinary
development of instances of strict liability, prompted by the proliferation
of risks unheard of before the technological revolution of the last two
centuries.”

One example may be enough to dispel the notion that fault belongs to
a stage not yet reached in Ptolemaic and Roman Egypt. In the Code of
Hammurabi we find the following series of laws:

[§ 244} If a man rents an ox or a donkey and a lion kills it in the open
country, it is the owner’s loss. {§ 2451 If a man rents an ox and causes its

33 Worrr, Vorlesungen (cit. n. 126), p. 129.

3% M. WEBER, Economy and Society, Berkeley 1968, p. 647.

135 For the roots of the modern doctrine of fault, and their connection with liberalism,
¢f. ZIMMERMANN, Obligations (cit. n. 129), pp. 1033-1035. His account is limited to delict-

ual liability, but the doctrine itself was not.

136 Cf. ZIMMERMANN, Obligations (cit. n. 129), pp. 1130—1142; JANSEN, Struktur (cit. n. 129),

pp- 361387, with lit.
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death either by neglect or by violent treatment, he shall replace the ox
with an ox of comparable value. ... {§ 249} If a man rents an ox, and a god

strikes it down dead, the man who rented the ox shall swear an oath by
the god and he shall be released.”’

The limitation of liability to neglect or abuse (§ 245), and the clear dis-
tinction between these, vis maior (§ 244) and natural death (§ 249), speak
by themselves.”® The notion of fault and its role in adjudication was not,
could not be, as many still seem to believe, a late Roman invention, nor
an idea beyond the reach of the Ptolemaic and the Roman jurisdictions
in Egypt.

In fact, the contractual practice of the papyri offers occasional
glimpses of fault liability. That it was taken into consideration at least as
an abstract possibility, results, Brecht has argued, from the «wdvvos-
clause itself. This, not because we may assume that in the absence of the
clause the debtor’s liability would be restricted to fault and intent: the
clause is frequently attested, for instance, in loans for consumption and
money deposits, where no legal system would apply by defect a rule of
restricted liability. Yet, as Brecht has pointed out, when the clause refers
to specific items received by the debtor, in lease or deposit or for trans-
portation (to mention just the cases attested in the sources), its inclusion
seems to show that the alternative possibility, of a liability restricted to

7 Martha T. Ror, Law Collections from Mesopotamia and Asia Minor, Atlanta 1997 (2 ed.),
pp- 127-128. LH 44.1—5: Summa awilum alpam iméram igurma ina sérim né$um iddaksu ana
beliSuma. LH 44.6-13: Summa awilum alpam igurma ina mégitim ulu ina maha sim
ustamit alpam kima alpim ana bél alpim iriab. LH 44.36—43: Summa awilum alpam igurma
ilum imhassuma imtat awilum $a alpam iguru ni$ ilim izakkarma aitassar.

B8 For méghto as ‘neglect’, ¢f. M. E. J. RicHARDSON, A Comprebensive Grammar to Ham-
murabi’s Stele, Piscataway 2008, p. 306. For fault-based liability in the Laws of Hammura-
bi, J. D. HARKE, Das Sanktionensystem des Codex Hammurapi, Wirzburg 2007, pp. 33735.
G. R. Driver &J. C. MiLes, The Babylonian Laws, Oxford 1956, p. 462, hold that in § 245,
neglect and violence ‘merely describe the way in which a beast usually perishes’, and are
not intended as a condition for the hirer’s liability to return the ox safe an well, which is
absolute. This seems to me a petitio principzi supported only by the very same prejudice
that these laws should at least help question. The system of Code § 244, 245, 249, is one
of typical causes, and those of § 245 are typical of fault.
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fault and intent, was at least taken into account, if only in order to
exclude it.”’

But there is more than this in the papyri. Some documents provide
evidence of a system that cannot be adequately described in terms of pure
strict liability. This system is as yet attested only in wet-nurse contracts,
and its analysis will close our study.

10. THE ZYM®ANEZ-CLAUSE

So far, we have considered the wet-nurse contracts only because of the
abavaros-clause. If the child dies before the contract ends, the afdvaros-
clause imposes on the wet-nurse as many months of unpaid work on a
new child as those devoted to the deceased one (supra, pp. 61-66): the
economic loss is thus shifted on her. In contrast with this harsh arrange-
ment the Oxyrhynchite P. Ry/. 11 178 (= P. Rein. 11 103 = SBV 7619 = CPGr.
I 14, AD 26 Oxyrhynchos) is remarkably equitable:

21 5\ ’ > ’ o \ \ ’ 22 re e
I” ... éav un T maby avBpddmwov, 6 kal cvvpave[s yev|yTa, I°” [ ou]oro-
~ s 7/ 3 [ RY \ e A [3 ~ 1% 23 y A
yovoa avéykAnTtos €oTwi, kal éav uev aipytar o Ildms érepov I [adTni]
> / \ - ’ S v v / / 24 > \ ~
€yxeLpeL cwpaTiov, kal TovTo Opéfel éml Tov évelfovra xpdvov I [€]mi Tols
’ 3\ \ \ ’ A~ -~ 5 ’ 5> A 25 rey o
TPOKELUEVOLS, €av O€ u1) BodAnTal TovTo motoal, amoddoel adTdi, 17 [6] éav
pavnL 6peilovoa TPOSs OV 0VSETWL TETPOPEVKEY X POVOY.

5% Brecur, Haftung (cit. n. 15), pp. 149-150. His careful considerations deserve to be
reproduced in full: “‘Wir mochten der Ansicht zuneigen, dafi dem Rechtsdenken, wie es
sich in den Papyri spiegelt, die theoretische Mdoglichkeit einer reinen Verschuldenshaf-
tung doch dunkel bewufit war. Den Ausdruck davon erblicken wir aber nicht in den
emuedewa-Zusagen, sondern in der kivévvos-Klausel, soweit sie sich ... auf vom Haftenden
ubernommene Sachen bezieht. Wenn nimlich hier der Eintritt eines Schadensereigniss-
es als ‘Gefahr’ bezeichnet wird, die der Haftende bewufit auf sich nimmt, so konnte das
u. E. auf ein erwachendes Bewufitsein davon deuten, dafy gerechterweise nicht jeder
dufiere Schadentatbestand gleichmifiig dem Haftenden zur Last gelegt werden kann, m.
a. W. daf} zwischen Verschulden und Zufall zu unterscheiden ist, auch soweit keiner der
von alters her als entlastend beriicksichtigten typischen Fille von hoherer Gewalt in
Frage kommt. ... Vielleicht ist die x{vévvos-Klausel ... als der Ausdruck einer Rechtsord-
nung zu betrachten, welche die reine Verschuldenshaftung bereits als theoretisch méoglich
erkannt hat, sie aber nicht in den Bereich des praktischen Rechts aufnehmen will.’
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If the child suffers something mortal, and this is manifest, the contract-
ing party will be blameless, and if Paapes takes up another child to place
in her care, she shall nurse it for the remaining period on the aforesaid
terms; but if she does not wish to do so, she shall repay whatever she
appears to owe for the rest of the nursing term.

Here, the wet-nurse is only required to complete the contracted term
with a new child, and even the task of finding it is assumed by the owner.
She may even refuse this, and is then allowed to keep her wages for the
months she actually performed, so that only those advanced for the
remaining period may be claimed by the owner."’ It is significant that
only in the context of an agreement so favourable to the wet-nurse atten-
tion is paid to the cause of the child’s death. The afavaros-clause, in fact,
by placing on her all the consequences of the death, on one hand guaran-
teed that she would do her best to prevent it, and on the other made this
ultimately irrelevant for the owner. Here, instead, it is explicitly estab-
lished that the wet-nurse shall be free from liability and entitled to invoke
the described agreements only if the cause of the death is patent:
ovvpaves yévnrar. A similar clause seems to have figured in yet another
Oxyrhynchite contract, P. Oxy. Lxxviir 5168 (18 Bc Oxyrhynchos)."

This same cvupavés provision appears very frequently in the Alexan-
drian synchoresess referred to the effects that the wet-nurse may have
received together with the child. So, for instance, in BGU 1v 1106 (= MChr.
108 = C. Pap. Hengstl 77 = CPGr. 1 § = CP¥ 11 146, 13 BC, Alexandria):

Pl ... & 7€ éav AdBn 7 morevd oda cvvrnpiow P kal dmoddoew Srav
amauriraw 7 éxricew mw P éxdorov aéiav Ay suvpavods drwias fs kal
P* pavepds yevnlelo[ns d]moreAdohw

M9 HERRMANN, ‘Ammenvertrige’ (cit. n. 19), pp. 494497, is not aware of the radical dif-
ference between this arrangement and the one set by the afldvaros-clause: who must pro-
vide the child is not so relevant as how the term is understood, z.e. whether the nurse must

merely complete it or recommence it.

141 \ \ ~ / ) / 4 \ \ \ / /
e TNV 86 [77(10'(11/ 7TPOO'T] agloy Kot €7TLM€/\’)’](1V 7TOL”!’]O'9(JJ KOl HueTa [TOV Xpovov wapa(SOT](p

3 ~ / \ / 3\ /4 4 bl /7 o \ \
aU'T(,‘U 7609(,1“/"’(‘61/0]/ Kot TfTﬁUXO'Ta [_ cd. 17 - eav ,LL]T) Tl Wae'n aVBpCUZT'LVOV, 0 Kat [O'UIU,QD(IVG-S
—ca. 9 — karaot|joe (. 17—21).
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Whatever she receives or is entrusted with, she shall keep safe and restore
when demanded or else forfeit the value of each thing, except in the case
of manifest loss, which will release her if it is proved’.

In identical terms, mAnyv cvvpavots arwlelas, s kal pavepds yevnbelons
amoAeAdvobw, we find the clause, always referred to the items received
together with the child, in BGU 1v 1107 (= CPGr. 1 6 = Sel. Pap. 1 16, 13 BC
Alexandria), 1. 14-16, BGU 1v 1108 (= CPGr. 1 9, § BC, Alexandria), 1l. 16—
—18, BGU 1v 1109 (= CPGr. 1 10 = Jur. Pap. 41, 5 BC, Alexandria), 1. 19—22,
BGU 1v 1058, 1. 34 (= MChr. 170 = CPGr. 1 4, 13 BC, Alexandria), 1l. 3135,
and CPGr. 1 13 (3o BC — AD 14, Alexandria), Il. 19—22. The clause is not lim-
ited to the Protarchos archive: decades later, it still figures in the very frag-
mentary SB xv1 12953 (= P. Ryl. 11 342 descr. = CPGr. 1 22, AD 70—71, Alexan-
dria), 1. 27: wAy [ov]upavods dmwlelas. It is also attested in contracts of
service, both from the Protarchos archive — BGU 1v 1126 (13 BC, Alexandria) —
and in the Herakleopolites, at the end of the first century, in P. Heid. 1v 326
(ap 98, Herakleopolites), 1l. 2021,

Not much attention has been paid so far to this provision. Preisigke
referred it to items that deteriorate through use: these would be exempt
from the general duty to pay the value for everything not restored.
He translates mAnv cvvpavots arwAeias as ‘except wear and tear resulting
manifestly from use’ (‘ausgenommen offensichtliche Abnutzung durch
Gebrauch’). This interpretation has become standard." It is almost cer-
tainly wrong, though: suffice to note that the very same term cvupavés
appears in P. Rein. 11 103, and possibly P. Oxy. LxxvIII 5168, referred to
the death of the child, which is certainly not a case of wear and tear.

Both in the clause referred to the child and in the one referred to the
received items, ‘patent’ or ‘manifest’ seems to describe a cause that can
be proved — and must be effectively proved to be released from liability:
7Ns kal pavepas yevnbelons amoledvobw. For the wet-nurse, proving the
cause means excluding that the loss or the death were caused by her own
fault.

"2 P, M. MEvER, Juristische Papyri, Berlin 1920, p. 135 (nr. 41 = BGU 1v 1109); HERRMANN,

‘Ammenvertrige’ (cit. n. 19), p. 492; HENGSTL, ‘A0dvaros’ (cit. n. 93), p. 233.
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That cvupavés refers to something capable of being proved, thus
exonerating the debtor, is confirmed by two documents that we have
already considered (supra, pp. 51-52). The earliest, contemporary with most
of our wet-nurse contracts, is P. Ko/n 111 147 (30 BC — AD 15, unknown pro-
venance), where the lessee of a ship undertakes to return it without delay
or pretext, except if some higher force should interfere, such as a storm,
or the ship should take fire from the land, or be robbed by pirates, ‘which
I shall make manifest”: 6 ka[(] ovugpavés karaorjow (L. 7). Around two
hundred years later, a similar provision is included in P. Oxy. Hels. 37
(ap 176, Herakleopolites), a charter contract whereby the vaivxAnpos shall
be held liable, unless due to some higher force something should happen
for some cause, either fire from the land, or a storm, or falling upon
thieves, which, once made manifest, shall free from liability the vad-
kAnpos and his crew: 6 cuvgpaves mouoas avedfuvos €0y ovv Katl 7 vavTig
(L. 7-8)."

These last two contracts are handbook instances of strict liability: the
debtor is held liable unless vis mazor is proved. The case of the wet-nurse,
both regarding the child and the received items, is very different. The lia-
bility rule that emerges there from the cuupavés-clause is alien to our dis-
tinction between strict and fault liability. The burden of proof falls on
her, as is characteristic of strict liability. Yet, she is not confined to a pre-
determined set of exemptions: the possibilities are not limited to v7s
maior, and certainly not to wear and tear; theft, damages caused by a third
party, or any other instance of so-called ‘casus minor’ are equally possible
defences. The cause needs only to be ‘manifest’, 7.e., capable of being
proved. By actually proving it the wet-nurse proves her own absence of
fault. These traits depart from the strict liability model, and come closer
to an implicit fault-liability system with shifted burden of proof.

These implications of the ovugavés—clause have been practically
ignored, with two notable exceptions. In a brief remark in his Grundziige
des romischen Privatrechts, Ernst Rabel pointed out to the cvugavés-clause

" Cf. also UPZ 11 162 (= P. Tor. Choach. 12, 117 BC, Thebes), col. v, 1. 33: diore Spoloyovuévws
€avtod kaTapapTupolvTa cuppaves kalleotarévar ... — ‘so that confessedly by his own testimony
he had made it clear that...". Again, cuupavés is here referred to something that results proved
in trial.
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as an instance of attenuated guarantee for the items, tending towards
fault liability."* This fleeting remark, in turn, caught the attention of
Christoph Heinrich Brecht, who subjected it to a careful reconsideration,
and eventually dismissed it." In his opinion, the clause defined merely
one further instance of strict liability, since vzs maior was the only excep-
tion that it would truly admit. His argumentation can be summarized in
three points, none of which is, in my opinion, convincing;:

a) The term amwAlela may be used for accidental or even guilty losses,
but it typically refers, he claims, to those that are inexorable, such as the
corruption that organic substances suffer by nature. This claim is not
supported by the sources."*

b) P. Ryl. 11 178 refers the clause to the child ‘that suffers something
mortal’: éav un T ﬂd@g dv@pa’mwov, 0 Kol vagoave\[g ye’v]nﬂu (1. 20. It is
therefore confined, Brecht argues, to natural death, which was vzs maior
also in Roman law; if, instead, the child had been stolen, the wet-nurse
would be held liable; this confirms, Brecht argues, that the cvugavés-
clause in general excludes only vis maior. The last assumption is unwar-
ranted: when referred to the items received by the wet-nurse, the clause
does not contain any such restriction. In truth, the restriction is ques-
tionable even in P. Ry/. 11 178: it is far from certain that only death due to

4 E. RaseL, Grundziige des romischen Privatrechts, Basel 1955 (2 ed.), p. 137 n. 1: after men-

tioning several instances of unrestricted liability (that he seems to present as the rule in
the contractual practice of the papyri), he adds: ‘Dagegen Abschwichung der Garantie zur
Verschuldenshaftung in den alexandr. Ammenvertrigen BGU. 1058, 1106-1109, Arbeit-
santichrese BGU. 1126, indem der “deutliche” Untergang ausgenommen wird.’

"5 Brecwr, Haftung (cit. n. 15), pp. 48-52.

6 Tn Aristotle, whom BRECHT chooses as example, the term appears four times. Out of
these, only one (Probl. 916a, 1. 26) refers to the inevitable decay of perishable things;
another, to the perishing and destruction of nations (Meteor. 351b, 1. 11). The other two
concern prodigality as a way of ruining oneself (EN 11204, 1. 2), and the loss caused by theft
(Probl. 952b., 1. 26). Things look similar in the Christian canon: in Philipp. 3:19 we find
‘their end is destruction’, in 2 Petr. 2:3 ‘their destruction is not asleep’, referred respec-
tively to the enemies of the cross and to the false prophets; in the Gospels, instead, the
term appears for the waste of the perfumed oil, in Matt. 26:8 and Mark 14:4, hardly an
instance of BRECHT’s preferred meaning.
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disease would exonerate the wet-nurse, not also death caused without her
fault by accident or by a third party.

c) When the loss comes from accident or from a third party, eg.,
a thief, it is practically impossible to prove that it was not due to one’s
own fault, Brecht contends; only in case of vis maior, e.g. fire, would such
proof have been feasible in practice. In truth, if absence of fault had to
be proved, it would be equally difficult in both cases, fire and theft, to use
Brecht’s examples. If, instead, the wet-nurse were not asked to prove
absence of fault, but merely the fact of the theft or the fire, as I have
argued above, then the former would be as feasible as the latter.

There is, in sum, no reason to assume that the cvupavés-clause was
restricted to vis maior. It actually does not appear restricted to any pre-
determined set of exemptions. The wet-nurse would be held liable only if
she could not point to an external cause for the loss and prove it in trial.
Merely the burden of proof separates this from a system of fault liability.
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