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Main theories of 
corporate law

Emiliana Sirenko

topic 1



Foundational Views: 
Three Theories of 
Corporate Law
To truly grasp the essence of corporate entities, we must first 
explore the foundational theories that have shaped our 
understanding. Each offers a unique lens through which to 
view the corporation.

Contract Theory

Concession Theory

Real Entity Theory

Views the corporation as a nexus of private agreements 
among various parties like shareholders, managers, and 
suppliers. It emphasizes voluntary exchange and individual 
incentives.

Posits that the corporation is a creature of the state, 
existing only by legal permission. This theory highlights the 
state's power to grant or revoke corporate privileges.

Asserts that a corporation is an independent legal person, 
distinct from its members. It possesses its own identity, 
rights, and obligations, enduring beyond its individual 
constituents.



ÅMirrors real - world business 
dynamics, emphasizing 
efficiency.
ÅCan overlook broader social 

responsibilities and collective 
interests.

ÅEnsures continuity and stability 
beyond individual shareholders.
ÅCan inadvertently ignore the 

profound influence of human 
actions and decisions.

ÅEmphasizes state oversight and 
regulatory control.
ÅHistorically significant, but less 

flexible for dynamic business 
environments.

Critical Examination: Pros and Cons of Each Theory

Concession Theory

Contract Theory

Real Entity Theory

Each theory provides valuable insights, but also presents limitations when applied to the complexities of modern corporate go vernance and societal impact.
Understanding these trade - offs is crucial for developing robust corporate legal frameworks that foster both economic growth and social responsibility.



The Most Compelling Framework: Contract Theory

Economic 
Reality

Aligns 
Incentives

Accurately reflects the 
complex economic 
interactions and exchanges.

Harmonizes the goals of 
managers, shareholders, and 
other stakeholders.

Adaptive & 
Flexible
Easily adapts to market 
changes, technological shifts, 
and evolving norms.

Broadly 
Inclusive

After rigorous evaluation, the Contract Theory emerges as the most robust framework for comprehending the 
modern corporation. It best captures the dynamic, incentive - driven nature of today's businesses.

Recognizes the contributions 
of employees, suppliers, and 
local communities.



The Corporate Web

Corporations function through a 
complex network of agreements 
coordinating employees, managers, 
suppliers, investors, and internal 
units ų revealing the corporation as 
an interconnected system rather 
than a single entity.

Why Contract Theory Best Explains 
the Modern Corporation?

Coordinated Interdependence

Contracts define roles, allocate risk, 
and align incentives across global 
operations, making large - scale 
cooperation predictable and efficient.

Why Contract Theory Outperforms Other Theories?

Versus Concession Theory: 
Corporations today do not rely primarily on state 
authorization; they rely on market relationships. Contract 
Theory better reflects this economic reality.

Versus Real Entity Theory: 
While Entity Theory explains legal personhood, it does not 
explain how corporations actually coordinate people and 
resources. Contract Theory captures this internal 
functioning.

Unique Strength: 
It integrates both legal structure and economic behavior, 
offering a more complete and realistic picture.

Why It Matters Today

Contract Theory explains modern 
corporate life more accurately than 
alternatives: it accounts for efficiency, 
adaptability, and multi - stakeholder 
coordination in a dynamic global 
environment.



Conclusion
A New Way of Seeing the Firm
Contract Theory reframes the corporation not as a single actor, but 
as a coordinated system of relationships.

The Core Strength of the Theory
It reveals the mechanisms behind corporate behavior - how 
cooperation, control, and decision - making actually emerge.

Why This Matters Beyond Theory
Understanding corporations as contractual networks improves how 
we regulate them, govern them, and evaluate their responsibilities.

The Takeaway
+øóĐĆ·ÄĐƇvÞÍøĆĦƇßĊƇÄøòăÍììßóÚƇÃÍÄ·ĔĊÍƇßĐƇÉøÍĊóźĐƇéĔĊĐƇÉÍĊÄĆßÃÍƇ
corporate law - it reshapes how we understand power, coordination, 
and accountability inside modern firms.

What Contract Theory Teaches Us About Corporations
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What is the purpose of the corporation? 

How should corporate law be reformed?
Topic 2, Presentation 4.1 and 4.2

Principles of Corporate Law

University of Zurich ïFaculty of Law

Author: Fernando David Martínez Goás and Nandika Singh



How should corporate law be reformed?

4

3

Definition: Corporation as a nexus of 

contracts among stakeholders

CONTENTS 1 Why purpose matters?

Conclusion

2
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Why purpose matters?

Purpose Definition Law reform? Conclusion

The questionis not only theoretical,

howeverit shapescorporatelaw.

Traditionalcommonlaw answer: the

corporation exists to maximise

shareholdervalue.

start from what the 

corporation is in 

practice, then 

derive its purpose

Thatpurposeinfluencesdirectorsôduties,

stakeholderprotection and enforcement

mechanisms.
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Why purpose matters?

Purpose Definition Law reform? Conclusion

Nexus-of-contracts (our focus)

Shareholderprimacy

֙ Corporationasa tool to maximiseshareholderwealth; otherpartiesare

secondary.

Entity theory

֙ Corporationas a separatelegal personwith its own interestsdistinct

from stakeholders.

Corporationas a coordinationdevice for

interlinked contracts between

shareholders, employees, creditors,

suppliersandothers.

firms reduce

transaction costs

comparedto markets.
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Purpose Definition Law reform? Conclusion

Our Definition: Corporation as a Nexus of 

Contracts

֙ Stakeholderscontributecapital, labour, knowledge,credit and

relationships.

֙ Boardandmanagementuseauthority to direct theseresources

within agreedlimits.

֙ The purpose is to enable long-term, mutually beneficial

cooperationthatmarketsalonecannotachieveasefficiently.

Corporation = legalandorganisationalframeworkthatcoordinatesa

networkof contractsamongstakeholdersunderacommonauthority.
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Purpose Definition Law reform? Conclusion

Why this definition?

1) Descriptively realistic

Reflectshow modernfirms actuallyoperate: teams,supplychainsandcomplexfinancing

arrangements

1) Fairness

Recognisesthat severalpartiesbearfirm-specific risks and invest in the enterprise,not

just shareholders.

1) Efficiency-focused

Groundedin coordinationandtransaction-costreductionratherthana purely ideological

commitmentto shareholdervalue.

1) Long-term orientation

Emphasisescontinuity and resilienceof the enterpriseinsteadof short-term shareprice

movements.
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Purpose Definition Law reform? Conclusion

How should Corporate law be reformed?

Clarify corporatepurposein legislationand

codes.

Definepurposeassustainingtheenterpriseas

a network of stakeholdercontracts,not just

maximisingshareholdervalue.

Reframedirectorsôduties.

Duties owed to the company as a whole,

understoodas the cooperativeproject, with

attention to key stakeholder relationships

essentialfor continuity.

Align enforcementmechanisms.

Sanctionabuseof authoritythatharms

the enterprise (e.g. asset-stripping,

self-dealing) and consider carefully

designedchannelsfor stakeholdersto

raiseseriousbreaches.

Preservebusinessjudgement.

Protect reasonable risk-taking and

avoid paralysing litigation so that

firms canstill innovateandadapt.
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Purpose Definition Law reform? Conclusion

Conclusion

Corporation asanexusof contractsamongstakeholderscoordinatedundera commonauthority.

Civil law systemssuchastheNetherlandsandSpainalreadyhint at this broader

purposethroughtheir focuson theinterestsandcontinuityof thecompany.

Corporatelaw shouldbe reformedto reflect this purposeexplicitly and to

supportlong-termcooperativevaluecreationacrossthestakeholdernetwork.

Realistic,fair and efficiency-orientedthan a narrow shareholder-primacy

view.
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«Principles of Corporate Law»

Topic 3: Discussthe pros and consof limited liability .

Should it be reformed?

PresentationNo.5

AnnaKoliesnikova

08.12.2025



University of 
Zurich

What is Limited Liability?

o Owners l̀iability restrictedto their capitalcontribution;

o Privateassetsprotectedin bankruptcy;

o Cornerstoneof moderncorporatestructures;

o Enablesrisk-takingandinvestmentin newventures.

08/12/2025 23



University of 
Zurich

Pros: Economic Benefits & Operational Flexibility

EconomicBenefits:
o Risk ProtectionïPersonalassetsshielded: failureabsorbedby investedcapitalonly.

o Investment Catalyst ïEncouragescapital formation, entrepreneurship,and economic

activity.

Operational Flexibility :
o Simplified investorparticipationandownershiptransfers;

o Facilitatesscalingandattractingexternalcapital;

o Reducesbarriersto businessformation.

08/12/2025 24



University of 
Zurich

Disadvantages: Moral Hazard & Creditor Vulnerability

Moral Hazard:
o Owners/managersincentivizedto takeexcessiverisks;

o Reducedaccountabilityfor negligentdecisions;

o Particularlyproblematicin financial/insurancesectors.

Creditor Vulnerability :
o Creditorsleft without resourceif assetsinsufficient;

o Unfair burdenfalls on third partiesandcounterparties;

o Createsimbalancebetweenownerrightsandobligations.

08/12/2025 25



University of 
Zurich

Disadvantages: Governance & Control

Governanceand Control :

o Reducedmanagementandcorporateresponsibility;

o Complexstructuresenableopacityandhiddenliabilities;

o Weakenscreditorprotectionsin weakerregulatoryenvironments.

08/12/2025 26



University of 
Zurich

Reform: A Balanced Approach
Not eliminate, but strengthen accountability & protection

Reform I: EnhancedPersonalLiability :
Hold officials personallyfor reckless/negligentdecisions;

Expandpiercingthecorporateveil in fraud/abusecases;

Apply liability standardsto directors`decision-making.

Reform II : Transparency& Control :
Mandatorycorporategovernanceandauditstandards;

Strengthenedfinancialreportingrequirements;

Enhancedminority shareholderprotections.

Reform III : Creditor Safeguards:
Minimum capitaladequacyrequirements;

Corporaterisk insurancemechanisms;

Securedcreditorpriority protections.

08/12/2025 27



University of 
Zurich

Conclusion

Limited liability remains essential for modern business

But must be balanced with accountability, transparency and fairness

08/12/2025 28



University of 
Zurich

Thank you!

08/12/2025 29
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University of 
Zurich
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Å Shareholders can only lose the money they invested in the 

company.

Å Their personal assets cannot be used LG K9LAK>Q L@= ;GEH9FQӜK

debts.

Å This is known asowner shielding .

Å It works together withentity shielding , which protects the 

;GEH9FQӜK 9KK=LK >JGE K@9J=@GD<=JKӜ H=JKGF9D ;J=<ALGJKӐ

Å 2G?=L@=Jӑ L@=K= JMD=K K=H9J9L= L@= ;GEH9FQӜK O=9DL@ >JGE L@=

K@9J=@GD<=JKӜ O=9DL@Ӑ

What is limited liability?

Limited Liability: Pros, Cons & Reform?



University of 
Zurich
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Legal personality & why incorporate

Limited Liability: Pros, Cons & Reform?

Å A corporation is aseparate legal person: it owns property, 

signs contracts, and can sue or be sued.

Å Limited liability is one of the main reasons to incorporate.

Å It makes investing less risky, which helps companies raise 

capital.

Å It increases thetransferability of shares , making it easier to 

buy and sell them.

Å Investors can spread their money across many companies 

(diversification )



University of 
Zurich

08/12/2025 34

Å Common belief: limited liability has always been part of 

corporations.

Å Harris shows this is wrong.

Å Early corporations like the East India Company and the Dutch 

VOC (1600Ӧ1800)did NOT have modern limited liability .

Å They still grew into huge global enterprises.

Å Limited liability only became widespread and standardized in 

the 19thӦ20th centuries.

Å 2@AK K@GOK DAEAL=< DA9:ADALQ AK FGL 9 ӝF9LMJ9DӞ GJ F=;=KK9JQ H9JL

of corporate law; it is a later legal invention .

Historical perspective (Ron Harris)

Limited Liability: Pros, Cons & Reform?



University of 
Zurich
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Economic rationale (Easterbrook & 
Fischel)

Limited Liability: Pros, Cons & Reform?

Å Limited liability reducesmonitoring costsӒ K@9J=@GD<=JK <GFӜL

F==< LG EGFALGJ =9;@ GL@=JӜK O=9DL@ GJ 9;LAGFKӐ

Å It makes sharesfungible (all identical), which allows liquid 

stock markets.

Å It encouragesdiversification , because investors know the 

worst-case loss is limited.

Å *GO=J JAKC Ἥ DGO=J J=IMAJ=< J=LMJF >GJ AFN=KLGJK Ἥlower cost 

of capital for companies.

Å Overall, limited liability increases economic efficiency and 

supports large-scale investment.



University of 
Zurich
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Å Shareholders can shift risks onto creditors, 

especiallyinvoluntary creditors like tort victims.

Å Moral hazard: shareholders may support risky decisions 

because their downside is limited.

Å Firms may operate with too little capital (undercapitalization ).

Å Limited liability can be exploited by sophisticated actors at the 

expense of weaker parties.

Drawbacks of limited liability

Limited Liability: Pros, Cons & Reform?



University of 
Zurich
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Corporate groups & veil piercing

Limited Liability: Pros, Cons & Reform?

Å Parent companies can create subsidiaries to isolate risky 

activities.

Å This can make it difficult for creditors to reach assets when 

something goes wrong.

Å Veil piercing is used as a remedy, but it is rare, unpredictable, 

and inconsistent (Easterbrook & Fischel).

Å Risk: companies may structure themselves deliberately to avoid 

liability.



University of 
Zurich
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Arguments FOR reform:

Å Better protection for involuntary creditors (especially tort 

victims).

Å Reduce moral hazard and encourage more responsible 

corporate behavior.

Å Prevent abuse of group structures and undercapitalized 

subsidiaries.

Arguments AGAINST reform:

Å Limited liability is important for diversification and liquid 

markets.

Å Reforms may increase the cost of raising capital.

Å Could discourage investment and entrepreneurship.

Should limited liability be reformed?

Limited Liability: Pros, Cons & Reform?



University of 
Zurich
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Possible reform models: not abolition

Limited Liability: Pros, Cons & Reform?

Å Sector-specific liability rules (e.g., environmental or 

hazardous activities).

Å Mandatory insurance for certain risks, especially involuntary 

creditors.

Å Partial shareholder liability , inspired by historical models 

identified by Harris.

Å Strengthened rules for corporate groups to prevent risk 

shifting.

Å Clearer and more uniform veil-piercing standards .



University of 
Zurich

Conclusion

Å Limited liability is central to modern corporations and offers major economic benefits.

Å But it also creates real problems, especially for involuntary creditors and in group structures .

Å Harris shows that limited liability is historically contingent, not inevitable .

Å The best approach istargeted reform rather than abolishing limited liability.

Å Aim: preserve the benefits while reducing abuses and protecting society.

08/12/2025 40Limited Liability: Pros, Cons & Reform?
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Alternatives to incorporation

Topic number: 4
Presentation number: 7 
Presented by: Erik Hjörneby 

The most common ways to run businesses 
ᵞ Corporation 
ᵞ Partnership 



Reasons not to incorporate

ᵞ Avoid double taxation 
ȩ Example: 100 x 0,8 x 0,7 = 56 
ȩ 44 % will go to taxes 

ᵞ Personal continuity 
ȩ Excludes the risk of having to conduct business with 
°X­°ӃX É­Ä T­«Żº º³Ä´º

ᵞ Keep control over the management 
ȩ Upon incorporating, the management is no longer 

under direct control of the owners 



Reasons to incorporate

ᵞ Limited liability 
ȩ In a general partnership, nothing shields the 
°J³º«X³´ Z³­ª º|X °J³º«X³´| °Ż´ Ӄ JM Ӄ º X´

ᵞ Funding 
ᵞ Credibility

ȩ People are generally more likely to trust corporations 



Conclusion - Incorporation or Partnership

ᵞ Do we need the benefits that come  with having a 
corporation, for example limited liability? 

ᵞ Are we willing to give up certain advantages in order to 
receive these benefits, for example accepting double 
taxation and losing control over the management?
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Topic 4 : Is the corporate form the most 
optimal form for doing business? 
Discuss the alternatives and your 
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8 December 
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OVERVIEW

This presentation highlights

ÅThe importance of understanding business forms and factors to consider when deciding on 

the suitable form for structuring a business

ÅThe types of business forms obtainable across various jurisdictions 

ÅFeatures of corporate business form

Å*ªskp ik«gªs§®s~| ~p  ê«~zk §ª~§ªsk®~ª«rs§ë ^|i ê§^ª®|kª«rs§«ë f¯«s|k«« p~ª{«

Å"¯®r~ªí« §ªkpkªk|gk ^|i ªk^«~| p~ª gr~~«s|q g~ª§~ª^®s~| ^« ®rk {~«® kppsgsk|® p~ª{ ~p i~s|q 

business
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IMPORTANCE OF UNDERSTANDING BUSINESS FORMS

ÅSelecting the right form/structure is one of the most important decisions to make when

establishing a business. The business structure has significant impact on financial, legal and

management responsibilities .
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FACTORS TO CONSIDER IN CHOOSING A BUSINESS 

FORM

ÅNature of Business 

ÅScale of Operations 

ÅCapital Requirements

ÅDegree of Control 

ÅExtent of Risk and Liability

ÅDivision of Profit 

ÅStability of Business 

ÅTalent Needs 

ÅDuration of Business

ÅCost and Ease in Setting Up the Organisation

ÅLiability. 

ÅContinuity

ÅCapital accumulation

ÅRelative Management and Control Rights of 
Owners and Managers

ÅDecision-Making Opportunities

ÅImpact of Taxation

8/12/2025
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VARIOUS BUSINESS FORMS
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What is the corporate 

form of doing 
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CORPORATE FORM OF DOING BUSINESS
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The use of a legal entity to effectively 
carry out the operations and missions of 

the business

ê+~{§^|·ë ~ª ê+~ª§~ª^®s~|ë s« ^ zkq^z k|®s®· 
which is separate from its owners (shareholders) 

and governed by a board of directors. It is 
founded under state law and exists 

independently of its founders or stockholders.

Features of the corporate form include 
legal personality, limited liability, 

transferability of shares, delegated 
management and investor ownership.
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Features of the Corporate Form
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1. RiskAllocation & Developed Agency Mechanisms: The corporate form provides for

ÅBroad distribution of risk among the shareholders

ÅSophisticated governance tools such as independent board of directors and the fiduciary

duties of the directors

ÅAudits, reporting and requirements which serves to check the g~ª§~ª^®s~|í«activities

2. Limited Liability: The corporate form limits the liability of investors to the extent of their
investment in the corporation . This is beneficial because:

ÅIt encourages investors to invest without risking their personal assets thereby reducing the
imminent fear of catastrophic loss.

ÅIt encourages divestment of investments

ÅIt allows companies to raise huge capitals from the stock market



Features of the Corporate Form (continued)
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3. Separate Legal Personality: The corporation is distinct from its shareholders, the board of

directors or the managers. It can enter contracts, own property, sue and be sued in its own

name and continue operating even if the original founders leave. This is important because:

ÅIt creates stability of the business

ÅIt is optimal for large and long -term projects such as banks, oil companies etc.

4. Ease of Transferability of Shares: Shares can be bought and sold freely except in closed 
companies where the shares may be fully tradeable but not freely tradeable. This is beneficial 
because:

ÅIt makes investment liquid.

ÅShareholders can exit without disrupting business operations

ÅIt creates an efficient capital market



Features of the Corporate Form (continued)
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5. Centralized Management : The corporate form allows the shareholders to delegate control 

to the board of directors which provides a more efficient form of running the business. This 

is important because:

ÅIt allows for expert management of the corporation

ÅIt allows for coordinated and organized management of large corporations

6. Capital Accumulation : Due to the structure of the corporate form, it is the most suited for

raising large-scale capital. This is because:

ÅThe design of the corporation is the most suited for scalable growth .

ÅIt can issue equity and multiple classesof shares.

ÅDue to its stable structure, it can take loans from financial institutions



Features of the Corporate Form (continued)
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7. Perpetuity : The corporation survives the death or departure of the individuals connected to 

the business. This is important because:

ÅIt facilitates investment in long term projects such as major infrastructure projects.

ÅIt provides stability for other stakeholders such as creditors, employees, customers etc.

ÅIt guarantees stability of investments for investors.
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Definition
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Key Features

ÅA single owner with full control of the business

ÅThe owner and the business are same and there is no separate legal personality

ÅUnlimited personal liability of the business owner

ÅNo complex registration or regulatory requirements

A sole proprietorship is a business owned and controlled by a single individual with no legal
distinction between the owner and the business

Challenges

Å Unlimited liability which exposes the personal assets of the business owner

Å Limited capacity to raise capital

Å Business ends upon the death or decision of the business owner

Å Lack of expertise

Å Lack of scalable business structure
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Definition
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A partnership is a business owned by two or more persons who agree to share profits, losses
and management responsibilities of the business.

Types of Partnership

ÅGeneral Partnership: This is formed when two or more persons carry on a business with the 

intention of making profit. The partners have equal management right and they also have 

unlimited joint and several liability.

ÅLimited Partnership : this consists of one general partner and one or more limited partners. 

The general partner manages the business while the limited partners contribute capital and 

have limited liability but cannot take part in management.

ÅLimited Liability Partnership : in this form, the partners have limited liability and consequently 

a partner is not responsible for the misconduct or negligence of other partners. Partners can 

participate in management without losing their limited liability.
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s/n Business/Economic Problems Corporation Sole Proprietorship Partnership

1. Liability Limited liability for 
shareholders

Unlimited personal 
liability

Unlimited liability for 
general partners 

2. Legal Status Separate legal personality No separate legal 
entity

Not separate from 
partners unless it is is 
structured as LLP or 
LLC

3. Investment and Liquidity of 
investment

Investor ownership and 
transferability of shares

Not applicable An investor must 
become a partner 
k¶gk§® >Jí«Î J^ª®|kª« 
consent is required for 
transferring shares

4. Management Centralized, coordinated 
and expert management i.e. 
BOD

Business is entirely 
managed by the 
owner

Decentralized 
management by the 
partners unless 
agreed

5. Continuity Perpetual existence /|i« ~| ~µ|kªí« 
death or decision

Dissolves upon 
death/withdrawal of a 
partner unless agreed

6. Capital Share issue, debts, investors Owner raises capital 
from personal funds, 
gifts and loans

Partners contribute 
capital

7. Management audits Governance rules, fiduciary 
duties, auditing and other 
reporting requirements

No governance 
structure outside the 
proprietor

Partnership 
agreement, duty of 
loyalty, care and 
disclosure. Does not 
apply to limited 
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YES, THE CORPORATION IS THE MOST OPTIMAL 

FORM OF DOING BUSINESS
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1. The corporate form has a scalable business structure

2. The liability of the investors are limited to their investment

3. The corporation has a separate legal personality

4. It is a more regulated and developed business form with auditing and reporting obligations

5. There is liquidity of investments in a corporation

6. It has more capacity to raise capital

7. It is more suitable for large scale projects

8. It has more impacts and benefits on the stakeholders 

9. It can exist in perpetuity

10. It has a vary stable business structure

11. It can efficiently utilize the capital market, and it aids in the development of the capital market



Presentation 9: Hugo Vermeeren



Å Principles of Corporate Law ӦHS 2025

Principles of Corporate Law - HS 2025
Shareholder activism versus board authority in hostile takeovers
8 December 2025

Prof. Dr. iur. Samuel Maxwell Kern Alexander & Dr. iur. David Roth

Presentation from: Hugo Vermeeren

Presentation no. 9 



Å Principles of Corporate Law ӦHS 2025

Are activist shareholders a healthy constraint or an inappropriate 
interference?
ÅHostile bids as a stress test of corporate governance
ÅFocus on listed companies 
ÅComparing Europe and the United States

Shareholder activism versus board authority in hostile takeovers



Å Principles of Corporate Law ӦHS 2025

EU Takeover Bids Directive
ÅMandatory bid rule after acquisition of control (Art. 5)
ÅEqual treatment and exit for minority shareholders (Art. 3) 
ÅNon frustration rule limits defensive measures by boards (Art. 9)
ÅBreakthrough rule aims to neutralise control enhancing devices 

(Art. 11)

The European model



Å Principles of Corporate Law ӦHS 2025

Strong board, flexible judicial review
ÅDelaware law gives the board broad managerial authority
Å7ƨƚŔŰĲƚƚШŢƨĬŊůĲŰƣШƖƨũĲШƓƖŸƣĲĦƣƚШƣőĲШ7ŸċƖĬќƚШŸƖĬŔŰċƖǃШĬĲĦŔƚŔŸŰƚ
ÅFiduciary duties of care and loyalty constrain abuse

The US model



Å Principles of Corporate Law ӦHS 2025

Who really decides in a hostile bid?

EU
Mandatory offer, 

board opinion, then 
formal shareholder 

decision

Board is constrained 
by non frustration, at 

least in theory

Activists operate 
mainly through votes 

and engagement

US
Board can negotiate, 

resist or embrace 
bids, subject to 
judicial review

Activist shareholders 
can credibly threaten 
to replace directors

Courts mediate 
between board 
discretion and 

shareholder rights

EU
Clear ex ante 
protection for 

minorities through 
mandatory bids

But control 
thresholds 

discourage activists 
from moving into 

control

Fragmentation and 
politics can shield 

incumbents

US
No general 

mandatory bid, 
minorities protected 

indirectly

Easier and cheaper 
to launch activist 

campaigns

Risk of short term, 
event driven activism

Minority protection, activism and incentives



Å Principles of Corporate Law ӦHS 2025

Key Takeaways

ĦƣŔƻŔƚƣƚШċƖĲШŰŸƣШŔŰőĲƖĲŰƣũǃШљŊŸŸĬњШŸƖШ
љĤċĬњ

They are a governance tool. Whether 
they are a healthy constraint or an 

inappropriate interference depends 
entirely on the surrounding takeover 

and governance rules

Europe prioritises formal protection 
and order but weakens activism

The mandatory bid rule and shareholder 
voting protect minorities and ensure 
procedural fairness, yet fragmented 
implementation and concentrated 

ownership often blunt hostile bids and 
limit activist influence

The United States prioritises 
contestability and ex post review

A strong board is kept in check by 
activist campaigns and litigation, with 

Delaware courts applying flexible 
standards that can discipline both 

entrenched boards and over-aggressive 
activists

Trade-off: fairness versus effective 
oversight

Europe offers stronger ex ante 
safeguards but often leaves boards and 

controlling shareholders relatively 
insulated. The United States accepts 

more conflict and short-term pressure 
but delivers more credible discipline of 

management
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Governance Tension

Core Conflict

Å Shareholders: hold ultimate ownership rights

Å Board of Directors (BoD): owes fiduciary duties and manages the company

ü Central question: Do takeover rules shift too much power to shareholders, weakening board 

autonomy?
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How Takeover Rule Empowers Shareholders

EU Takeover Directive

Å Board neutrality rule (Art. 9): Post-bid defensive measures (during takeover)

ñDuringthe period referred to in the second subparagraph, the board of the offeree company shall

obtain the prior authorization of the general meeting of shareholders given for this purpose before

taking any action, other than seeking alternative bids, which may result in the frustration of the bid

and in particular before issuing any shares which may result in a lasting impediment to the offerorôs

acquiring control of the offeree company.ò

ü Effect : Rules limit theboardsôautonomy and shift strategic control to shareholders during bids
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Risk of Excessive Shareholder Interference

Short -termism

Å Shareholders focus on short-term profit (e.g., premiums) rather than on long-term strategy, at the expense

of thecompanyôslong-term interests and other stakeholders

Weakened Board Independence

Å Board neutrality prevents boards from defending long-term values

Information Asymmetry

Å Shareholders may lack the expertise or access to critical strategic information available to the board,

leading to suboptimal outcomes for the company

ü Shareholder dominance can paralyze boards and hinder strategic decisions



Page

80

Why Strong Shareholder Involvement Is Justified

Protection Against Entrenchment

Å Rules prevent boards from using aggressive defenses to protect their own jobs rather than company value

Self -interest

Å Neutrality rule prevents boards from acting in their own self-interests over thecompanyôs

Transparency Benefits

Å Disclosure requirements ensure shareholders receive proper information to make informed decisions

ü Some shareholder empowerment is necessary to prevent abuse and maintain efficient markets

Rules prevent boards from using aggressive defenses (e.g., poison pills) to protect their own jobs rather than company value
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Should the Rules Be Reformed? ïConclusion 

ñProblemò

Å Shareholder influence is sometimes too strong, undermining boardsôability to protect long-term corporate

value

Suggested Reforms

Å Enhance board authority: Allow limited defensive measures without shareholder approval when justified

by long-term interests

Final Answer

Takeover rules can lead to inappropriate shareholder interference, but they remain crucial for preventing

managerial self-protection. Reform should focus on balancing: protecting shareholders while allowing boards

justified, limited defensive autonomy.
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Introduction:
What Is Insider Trading?

ÅInsider trading refers to buying or
selling securitiesbasedon material,
non-public information (MNPI).
ÅIt createsa significant information

asymmetry between insiders and
ordinaryinvestors.
ÅBecauseof this asymmetry, insider

trading undermines trust , raises
concerns about fairness, and
threatensthe proper functioning of
capital markets.



Market Integrity & InvestorConfidence

Insidertradinglaws protectthe perceptionthatmarketsarefair. If investorsbelievethat

insidersalwaysñwin,òtheywithdrawfrom themarket,reducingliquidity andraisingthe

costof capitalfor firms.

Fairness& Equal Accessto Information

The law reinforces the principle that market participantsshould not gain an unfair

advantagesimply becauseof their positionwithin a company. It ensuresthat information

is eitherdisclosedpublicly or notusedfor trading.

PreventingCorporateAbuse& AgencyProblems

Managersshould not exploit corporateinformation for personalbenefit. Theserules

reduceagencycostsandencourageproperandtimely disclosureof information.

The Purpose of Insider Trading Laws



Should Insider Trading Laws Be Reformed?
Arguments & Reforms

Arguments

ÅKey conceptslike materialityandMNPI

remain vague and inconsistently

applied.

ÅDigital communication, data leakage,

and algorithmic trading make

enforcementincreasinglydifficult .

ÅExisting rules do not fully reflect how

informationmovesin modernmarkets.

Reforms

ÅClarify statutory definitions to reduce

legal uncertainty and inconsistent court

interpretations.

ÅStrengthen Rule 10b5-1 protections,

including longer cooling-off periods and

stricterdisclosure.

ÅEnhance corporate compliance systems

with betterinternalcontrolsandinformation

barriers.



Challenges & Risks in 

Reforming Insider Trading 

Laws Over-regulation 

risk

Enforcement 

difficulties

Balancing clarity 

and flexibility

International 

inconsistencies



Conclusion

Insider trading laws protectthe marketby ensuring
trust, fairness, and the prevention of corporate
abuse.
But newtechnologiesandcomplexschemesrequire
updatingtherules.
Reform must be careful to improve transparency
and efficiency without overloadingthe marketand
creatingnewuncertainties.



ñIs this really legal? Itôs 
illegaléñ

Thank you for your 
attention!
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The Contested Purpose of ID Laws

Overview

The Dual Purposes: Integrity vs Duty

The Argument for Reform: Gaps and Evolution

Conclusion: Evolving Enforcement and Structure



The Contested Purpose of ID Laws

Defining Insider Dealing (ID)

ÅID = use of inside information (IDIF) to acquire or dispose of financial instruments.

ÅMensrea

The Core Conflict

ÅRationale is contested: should regulation prioritize fairness or market efficiency?

Enforcement Challenge

ÅProsecution difficulty: traders can claim they acted on prior plans

ÅtǊŜǎǳƳƛƴƎ ŀ ǘǊŀŘŜǊ άǎƘƻǳƭŘ ƘŀǾŜ ƪƴƻǿƴέ ǘƘŜ ƛƴŦƻǊƳŀǘƛƻƴ ƛƴŦƭǳŜƴŎŜŘ ǘƘŜƛǊ ŘŜŎƛǎƛƻƴΦ



The Dual Purposes: Integrity vs Duty

1. EU Purpose τMarket Integrity

ÅMarket-driven, fairness-based approach.

ÅGoal: investor confidence, equal access, 

and market egalitarianism.

ÅConsequences:

-[ƻǎǎ ƻŦ ŎƻƴŦƛŘŜƴŎŜ Ҧ ƭƻǿŜǊ ƭƛǉǳƛŘƛǘȅ Ҍ ƘƛƎƘŜǊ 

cost of capital.

-Ensures market integrity and supports 

European market integration.

2. US Purpose τFiduciary Duty

ÅRelationship-based, duty-focused approach.

ÅGoal: prevent misuse of corporate information as 

property and protect trust and confidence.

ÅConsequences:

-.ǊŜŀŎƘŜǎ ƻŦ Řǳǘȅ ǳƴŘŜǊƳƛƴŜ ƳŀǊƪŜǘ ƘƻƴŜǎǘȅ Ҧ ŘŀƳŀƎŜǎ 

investor confidence.

-Misappropriation Theory extends liability to anyone who 

misuses information in breach of a duty to its source.



The Argument for Reform: Gaps and Evolution

Evidence of Past Necessity

ÅReforms emerged 

Åno duty between insider and counterparty Ą

Fiduciary duty model failsĄ Misappropriation Theory 

developed.

US Conceptual Gaps

ÅLǎǎǳŜΥ άǇŜǊǎƻƴŀƭ ōŜƴŜŦƛǘέ ǘƻ ǘƘŜ ǘƛǇǇŜǊΚ

ḬbŜǿƳŀƴ όнлмрύΥ bŀǊǊƻǿ ŘŜŦƛƴƛǘƛƻƴ Ҧ  ƎŀǇΦ

ḬSalman (2016): confidential information to family 

member satisfies benefit requirement.

EU Market Gaps

ÅFormer MAD: focus on regulated markets.

ÅGrowth of OTC trading, new platforms, HFT, and 

commodity derivatives exposed gaps.

MAR Reform (2016)

ÅExtended scope to MTFs, OTFs, OTC markets.

ÅMarket Abuse

ÅCriminalisesinciting, aiding/abetting, and 

attempts when intentional.

ÅNew prohibited acts (e.g., cancelling/amending 

orders after receiving inside information).



Conclusion: Evolving Enforcement and Structure

Enforcement Powers

- Sanctions must be effective, proportionate, dissuasive.

- 9¦ ŦƛƴŜǎ ŦƻǊ ŎƻƳǇŀƴƛŜǎΥ җ ϵрa ƻǊ мл҈ ƻŦ ǘǳǊƴƻǾŜǊΦ

Preventive Measures

- Issuers must disclose inside information promptly, keep insider lists, and justify any delayed 

disclosure.

Modern Structure

- Foundations: fiduciary duty + misappropriation theory.

- Offences: criminal (insider dealing, manipulation) + civil (market abuse).
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Questions What is the prupose of prospectus 

regulation? 

Should prospectus rules be 

reformed? 

If so, how? 



What is a prospectus? 

Á A written document that provides all material information about an offering of securities 
to potential buyers or about the request for admission to a regulated market for trading 
purposes.

Á7| ®rk /QÐ g~{§^|·í« {^s| zs|k ~p f¯«s|k««Ï s®« ps|^|gk« ^|i «r^ªkr~zis|q «®ª¯g®¯ªkÎ  

Á To be published by the company offering said securities 



Purposes of prospectus regulation

Á Combating information asymmetries

Á Investor protection

Á Increasing confidence in the market

Á Rational investors will make an efficient decision if 
they possess enough information

Á Market efficiency

Á Efficient markets hypothesis

Á Big investors will read prospectuses and 
integrate the information in the price of the 
securities. 

Á EU
Á Capital Markets Union -> 

Achievement of the internal 
market  



Should prospectus regulation be amended? 

Á Limits to the information paradigm

Á Information overload and rational 
ignorance

Á Prospectus remain lengthy and 
complex. 

Á EU -> 7 pages but summary. 

Á US -> long. 

Á CH -> no uniform form. 

Á Limits to investor rationality

Á Costs to produce a prospectus

Á EU -> exemptions. 

Á CH -> broad set of exemptions. 

Á US -> some exemptions. 

Á Liability of issuers

Á EU -> liability regime not 
harmonized. 

Á CH -> no special liability regime. 

Á US -> strict liability regime. 



Solutions

Á Difficulty in finding the balance between information overload and information so simplistic 
it becomes misleading. 

Á Potential solution -> complementary role of Conduct of Business rules. 

Á Standardized formatting and length. 

Á Strict liability regime. 

Á Proportionate disclosure. 

Á Layered disclosure and exemptions. 

Á International harmonization of standards and recognition of foreign prospectuses. 


