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I. Overview 
 
It can hardly be disputed that society has a basic interest in 
companies’ maximum compliance with the law.3 Numerous cases in 
the financial industry, particularly in the aftermath of the Financial 
Crisis 2008, have indicated that this remains a significant challenge. 
Bank of America alone paid $ 56 B in fines to the US government in 
connection with the subprime pratices of its group. JP Morgan Chase, 
Citigroup, Royal Bank of Scotland, Credit Suisse, BNP Paribas, 
Deutsche Bank and others also paid fines in the billions. According to 
the Boston Consulting Group, the settlement payments of US and 
European banks after the Financial Crisis totaled $ 321 B overall.4 
 
The recent sales practice scandal at Wells Fargo, leading to the 
dismissal of more than 5300 employees5, shows that the compliance 
challenge is an ongoing and permanent one - and it is not limited to 
the financial industry at all. High profile cases involving industrial 
companies like Siemens (Foreign corruption), Volkswagen (Diesel - 
test fraud), BP (Deepwater Horizon disaster) or GM (Safety failure of 

                                                      
1 Author of these conclusions with valuable input from the two co-organizers and other participants. 
2 Most papers referred to below were part of the materials distributed to the participants in advance of the 
roundtable and, if not available to the reader, can be requested from the organizers. 
3 To be sure, there could be special situations where “corporate civil disobedience” might arguably be justified, 
but that is the rare exception, not the rule. 
4 Boston Consulting Group, Staying the Course in Banking, 2017. 
5 Cf. New York Times, Sept. 8, 2016: Wells Fargo Fined for Fraudulently Open Accounts for Customers. 



ignition switch6) show the many fronts on which companies may fail 
in respecting applicable legal rules. In July of this year, the EU 
dumped a landmark  fine of Euro 4.38 B ($ 5 B) on Google for the 
alleged abuse of market power involving its Android technology. This 
record antitrust fine - with no precedent in Europe or the US – 
indicates that the trend of ever increasing corporate fines is ongoing 
and that it is by no means limited to the US.  
 
The big and still unresolved question, however, remains: Are the 
hugely increased fines, including those paid in settlements with 
prosecutors and regulators, the appropriate answer to the 
compliance challenge? Or are there superiour ways to rein in 
corporate conduct? Are corporate monitors and individual sanctions 
better tools than corporate fines? Or should prosecutors and 
regulators more effectively harness the toolkits of corporations 
themselves, i. e. their compliance organisations or compensation 
policies? And what can academic research contribute to this debate? 
 
The HLS roundtable discussed these and other questions among 
participants from the private sector, government and academia. 
There are perhaps two very general conclusions that can be drawn 
from the day long debate, before turning to more specific issues: 

 
1. The importance, magnitude and sophistication of corporate legal 

compliance efforts have been growing significantly over the last 
two decades. Nonetheless, corporations are still in a learning 
process. This applies to compliance in general and to the use of 
compensation policies as a compliance tool in particular. Given 
this and the limited availability of public information about 
compliance in action, the different branches of government, i.e. 
regulators, prosecutors and legislators, but also academics, may 
not yet have fully grasped nor harnessed the potential of 
corporate compliance efforts. It is therefore no surprise that crude 
sanctioning measures, like corporate mega – fines that are 

                                                      
6 Cf. Jennings/Trautmann, Ethical Culture and Legal Liability: The GM Switch Crisis and Lessons in Governance. 



irrespective of the specific compliance efforts undertaken by 
companies, still dominate the landscape.  

 
2. The search for more sophisticated sanctions in response to 

corporate breaches of the law is therefore still on. The same 
applies to the search for better and more effective compliance 
toolkits. Compensation policies, in particular, do not seem to have 
been widely finetuned to legal compliance goals yet. In addition, 
systematic measurements of the effectiveness of compliance 
measures appear to be lacking everywhere. This is in line with a 
dearth of quantitative, and perhaps also conceptual, academic 
research about corporate compliance in general, and its 
interactions with the legal system in particular. 

 
II. Specific Issues 

 
Specific issues that were addressed at the roundtable included the 
following: 
 

1. Compliance organizations, processes and toolkits 
 

It is undisputed that compliance requirements differ from industry to 
industry and from jurisdiction to jurisdiction. Size, corporate history, 
internationalization and the degree of regulatory oversight are other 
factors influencing the face of a corporate compliance organization.7 
On the other hand, there is a potential for developing basic best 
practices across the globe. At least to some extent, such best 
practices might be evolving already: 
 
- Reporting structures/roles of General Counsel (GC) and Chief 

Compliance Officer (CCO): It seems to be international best 
practice for CCO to have a primary or at least a secondary 
reporting line into the board of directors or its audit committee. 
There also seems to be an international practice to integrate or at 

                                                      
7 However, there seems to be little systematic information available on the differences in compliance 
organizations across industries and jurisdictions. 



least closely link the compliance organization with the legal 
department. The roles of GC and CCO are often combined in the 
sense that the latter reports to the first, but there are exceptions. 
Novartis, e.g., split the two roles in early 2018 and even promoted 
the CCO to its executive committee (on which the GC already sat).8  

 
There are in fact strong arguments for combining the roles of GC 
and CCO, e. g.: 

 
(i) the synergies that can be achieved in their 

overlapping remits, 
(ii) the GC’s attorney - client privilege9 the CCO might 

benefit from, and 
(iii) the improved information gathering in compliance 

matters and the detection of compliance violations 
that go with the first two advantages.10  

 
On the other hand, the GC, particularly if he is reporting to the 
CEO and heavily involved in operations, might be less independent 
than a CCO whose only task is monitoring legal compliance.11 
 
Given these trade-offs, splitting the roles of GC and CCO and 
establishing two reporting lines for the CCO to the board and the 
GC might be a good compromise.12 Integrating the legal 
compliance organization this way into the global legal department 
might also have the advantage of establishing revolving doors for 
lawyers at both ends. That could enhance carreer opportunities 

                                                      
8 The roles were combined again later. 
9 If it is recognized in the relevant jurisdiction, which is not always the case, e.g. in Europe. 
10 This should be seen as significant given the fact that one of the great challenges in compliance is to make 
sure that relevant information on breaches of the law make it to the top decision makers of large global 
organizations.  
11 For a discussion, see Vic Khanna, An analysis of internal governance and the role of General Counsel in 
reducing corporate crime, 18; cf. also Karl Hofstetter, The Role of the General Counsel in the Era of Modern 
Corporate Governance, 142. 
12 The reporting line to the GC could be solid and the reporting line to the board, its chairman or its Audit 
Committee could be dotted. 



for compliance personnel who might otherwise perceive their jobs 
as dead-end streets.13 
 
The merits of closely associating the CCO with the board of 
directors and the GC notwithstanding, there are other 
organizational links that need to be established. Since the cultural 
message of the compliance organization needs to be adopted and 
preached by line management on every level, the daily interaction 
between the CCO and operational management has to be close.14 
In addition, synergies and efficiencies can be gained if several 
(sometimes overlapping) risk management functions are 
coordinated.15  

 
- Role of the board and of shareholders: The active role of the board 

of directors in overseeing legal compliance has become a generally 
accepted international legal standard.16 Best practices for the 
board and its committees, in particular the Audit Committee, are 
still evolving. If anything, the board’s role in dealing with 
compliance risks and their prevention is expanding. Whether this 
hampers the board in fulfilling its strategic role is, of course, 
another question. 

 
The role of shareholders in legal compliance is less clear. Large 
shareholders, who are represented on the board of directors, are 
naturally participating through their board memberships17. Other 

                                                      
13 It is an open question to what extent the recent (and still ongoing) rise of compliance will further enhance 
the prestige and salaries of CCOs and their personnel.  
14 Of course, without compromising on the independence of the CCO, which militates against (exclusive)  
reporting lines into operations. The need to have close (but independent) ties to operational management 
speaks perhaps also against delegating the CCO audit functions to outside firms, except selectively and in 
special circumstances.  
15 For that purpose, the Schindler Corp., e. g., established an “Audit Expert Group”, which is independent from 
line management and in which several risk areas (legal compliance, technical compliance, internal audit etc.) 
are represented. It supports the Audit Committee of the board of directors in supervising and coordinationg 
the different risk management functions. 
16 In the US, it has its base in the Stone/Caremark doctrine of the Delaware courts and in federal legislation, e. 
g. the Sarbanes Oxley Act; cf. Donald Langevoort, Caremark and Compliance: A Twenty Year Lookback, 
Georgetown Univ. Law Center, 2018. In European countries, compliance rules and processes have sometimes 
been fleshed out in Best Practice Codes on Corporate Governance (e. g. in the UK, Germany or Switzerland).   
17 That constallation might also pit shareholders against founders, as e.g. in the Uber or Papa John’s cases in 
the US, see Steve Blank, When Founders Go Too Far, HBR Nov/Dec. 2017 , 1; “Long Before His Racial Slur, Papa 
John’s Founder Was at Odds With His Company”, WSJ July 2018. 



shareholders, incl. proxy advisors, whose influence on decision – 
making is limited to the shareholders meeting, have a less 
established and less obvious role. The recent focus of institutional 
investors and proxy advisors on Corporate Social Responsibility 
(CSR) raises the spector that they, too, might promote the cause of 
legal compliance. After all, complying with the law is arguably the 
most basic part of CSR. It is questionable, however, to what extent 
institutional investors and proxy advisors are able and qualified to 
do that. Comments of Blackrock corroborated that. Glass Lewis 
mentioned that even though they see legal compliance as being an 
important part of risk and reputation management, they feel not 
competent enough to comment on processes and issues that they 
consider operational. Through commenting on board structures, 
corporate governance reporting and executive compensation, 
proxy advisors and institutional investors should, however, be able 
to at least indirectly influence a company’s compliance focus.    

 
- Processes/toolkits: The specific design of compliance programs 

varies with the organizational and cultural idiosyncracies of 
companies. Even though many companies have been rather open 
in describing their main compliance processes and toolkits18, no 
detailed account of best practices seems to exist. On a more 
general level, however, principles of basic compliance processes 
have emerged. The US Sentencing Guidelines reflect some, but 
they have been elaborated further in other contexts.19 All 
companies striving for best practices in compliance need to 
establish processes along at least three axis.20 The Schindler Corp. 
refers to them as the 3 “E”:  

 

                                                      
18 Cf. “Designing a Compliance Program at AB InBev”, HBS case of March 22, 2018; Cf. also Slides “AB InBev 
Compliance & Remuneration” distributed at the roundtable by Martim Della Valle, CCO of ABI (henceforth 
referred to as “ABI Slides”) 
19 E. g. Bagley/Cova/Augsburger, How Boards Can Reduce Corporate Misbehaviour, HBR December 21, 2017, 1; 
Hofstetter/Ludescher, Fines against Parent Companies in EU Antitrust Law: Setting Incentives for “Best Practice 
Compliance”, in World Competition, Law and Economics Review, Vol. 33/1, March 2010, 65. 
20 Cf. Ben W. Heineman Jr., High Performance with High Integrity, 2008, 39. 



(i) Educate: making sure managers and other 
employees are sufficiently aware of the applicable 
legal rules and know how to respect them; 

(ii) Examine: establishing a proper monitoring system, 
including periodic compliance audits21; 

(iii) Enforce: setting proper incentives for implementing 
compliance goals, including the sanctioning of  
compliance violations. 

 
One key issue in connection with the formal compliance processes 
and toolkits employed by companies is whether they are sufficient 
to establish a real “compliance culture”. It is a widely accepted 
view that formal processes and tools alone are insufficient to instill 
a profound willingness among managers and employees on all 
levels of the organization to always comply with the law. At least 
arguably, more is needed to establish such a culture.22 This 
includes soft factors, including the “tone from the top” and the 
credible example set by the company’s top brass.23 However, one 
thing seems certain: There can be no compliance culture without a 
solid institutional base. Hence, proper compliance processes and 
tools can be described as a necessary, even though not a sufficient 
requirement for establishing a solid compliance culture.24 

 
- Centralizing v. decentralizing compliance: It is difficult to imagine 

an effective compliance culture in a large international group 
without a solid, centralized compliance organization.25 Only a 
minimum of shared principles and practices will allow for the 
establishment of a uniform belief and control system, without 

                                                      
21 At Schindler, this includes e. g, periodic announced audits and unannounced “Mock Dawn Raids”, as well as 
semi-annual mandatory questionnaires for employees inquiring about possible compliance breaches 
(“Compliance Radar”). 
22 Arguing strongly against relying too much on formal compliance measures and to concentrate instead on 
establishing a compliance culture based on soft factors, including cooperative relationships with regulators, is 
Christopher Hodges (Oxford) in his book  “Law and Corporate Behaviour”.  
23 The airline industry could perhaps be considered an example of an effective compliance culture, at least with 
regard to flight safety. The culture seems to be based on the candor expected from pilots in debriefing sessions 
after each flight in which all problems, transgressions and failures are to be put on the table and registered. 
24 Robert Simons, «Control in an Age of Empowerment», HBR March - April 1995, speaks of the interaction  
between Belief, Boundary and Control Systems.  
25 Cf. Ben W. Heineman Jr., High Performance with High Integrity, 2008, 49, 101. 



which a credible compliance culture seems impossible.26 Wells 
Fargo apparently took a highly decentralized management 
approach to compliance. This, together with the high - powered 
financial (mis-)incentives, was arguably sowing the seeds for the 
wide - spread compliance breaches.27  

 
- Measuring effectiveness/compliance metrics: A major weakness in 

today’s compliance practice seems to be a lack of reliable 
quantitative data that would, inter alia, allow to: 

 
(i) measure the effectiveness of compliance tools and 

processes; 
(ii) develop “predictive models of non-compliance” 

allowing compliance departments to efficiently  
focus their activities on the areas with the highest 
likelihood of non-compliance; 

(iii) set metrics and KPIs for managers that are relevant 
and effective; 

(iv) benchmark compliance activities across companies 
in a meaningful way. 

 
There might be several reasons for this lack of “quantification” in 
the compliance area. One reason could be the fact that 
compliance is still in its infancy and has, therefore, not been 
researched and developed to the same extent as other corporate 
governance topics. Another reason could be the relative 
confidentiality of compliance issues that do not lend themselves in 
the same way to comparisons and publication as, e. g., board 
structures or shareholder rights.  

 

                                                      
26 A centralized compliance approach may also be necessary to solve the many legal conundrums that can arise 
in a global business organization, e. g. if there are conflicting rules between jurisdictions or if antibribery, 
anitdiscrimination or other standards of the home country need to be extended to foreign subsidiaries in order 
to establish a credible group wide value system.  
27 Cf. Howell Jackson, One Take on the Report of Independent Directors of Wells Fargo: Vote the Bums Out, 
posted on webpage of Harvard Law School Forum on Corporate Governance and Financial Regulation, April 22, 
2017. 



The dearth of reliable quantitative data does not seem to be 
limited to academic research. According to a survey cited by 
Chen/Soltes28, 70 % of firms try to measure the effectiveness of 
their own compliance programs, but out of those only a third are 
confident that they are using the right metrics. There are many 
reasons why firms might not use proper metrics. The complexities 
and cost in generating meaningful information could be one, 
including the lack of technology. Selection biases in collecting data 
could be another.29 A third reason might be the fact that legal 
compliance departments are traditionally in the hands of lawyers 
with limited experience in empirical analysis and the quantitative 
measurement of their work.30 

 
An upshot of this lack of data and measurements is that 
“compliance often lacks substance” or is “merely a paper 
program”, because “firms cannot design effective compliance 
programs without effective measurement tools.”31 Systematically 
analyzed and researched data, even across companies, should 
allow for a much better grasp on what works in compliance and 
what does not. This would ideally include academic research 
producing regression or causal inference studies. 

 
Some companies are trying to develop meaningful quantitative 
measurements. ABI gave an example of a metric for assessing the 
antitrust compliance of its beer sales organizations in Brazil 
(“Antitrust Dashboard”).32 The metric includes several “black flag” 
practices, the weighting of them and the measurement of results 
based on specifically commissioned data gathering by the outside 
firm Nielsen.  

                                                      
28 Chen/Soltes, Why Compliance Programs Fail – and How to Fix Them, HBR March – April 2018. 
29 Id.: A company management might list the number of employees that were sanctioned in connection with 
compliance breaches, but not list the managers who were let off the hook. In order to assess the credibility of a 
compliance culture, the latter could be at least as important as the first. In the same vein, the compliance 
department might list the number of learning programs it organized, but not the effect they had on employees 
and their compliance discipline, even though this would be the real test. 
30 Eugene Soltes mentioned that he has so far only found 3 non-financial firms with anyone in the compliance 
function who has data analytics experience.  
31 Chen/Soltes, id. 
32 Cf. ABI Slides. 



 
Going forward, several ideas have been expressed to develop the 
sophistication of measuring effectiveness in compliance: 
 

(i) new or enhanced focus of compliance departments 
on the potential of quantitative measurements in the 
compliance area; 

(ii) asking government or other independent bodies to 
conduct detailed compliance data collections 
through surveys and releasing aggregate level 
information for purposes of benchmarking and 
research, 

(iii) requiring disclosure of compliance data in corporate 
governance or other reports, incl. financial figures 
relating to investments in compliance. 

 
2. The role of compensation 

 
The role and potential of compensation in promoting the cause of 
legal compliance has been a key question discussed at the 
roundtable. Given agency problems, the effects of hefty fines against 
corporations do not necessarily trickle down to all individuals who 
could have prevented the company’s transgressions. Absent 
individual government sanctions, it is therefore up to the company 
itself to set proper compliance incentives and disincentives for its 
managers and employees. Compensation and other financial awards 
or sanctions are one important tool to achieve the alignment of the 
company’s interest in respecting the law with that of its individual 
agents. 
  
Financial incentives promoting compliance can be categorized along 
different lines: 
 
- incentives for individual compliance, i.e. incentives to prevent 

employees and managers from breaching the law themselves; 



- incentives to properly manage compliance, i.e. incentives for 
supervisors to prevent others from breaching the law; 

- negative incentives, e.g. “malus”or “clawback” - payments for 
individual compliance breaches or for violations by others in a 
manager’s sphere of responsibility; 

- positive incentives, e. g. bonus awards for top compliance records 
in a manager’s organization; 

- “natural” incentives, e. g. financial losses of managers with 
significant stock ownerships after a share price tanks in the wake 
of a major compliance case. 

 
At least in theory, compensation-based sanctions can be more 
focused than firm-level sanctions, more proportionate than the harsh 
criminal or civil liability of individuals, and also less interventionist 
than another government alternative often used in DPAs: imposing a 
monitor on the company’s management and prescribing additional 
compliance measures. 

 
The roundtable discussion confirmed that financial incentives are 
already part and parcel of current corporate practices in compliance, 
albeit to differing degrees. In addition, compensation policies linked 
to compliance often lack sophistication and rigor. Pushed by 
regulators, the financial industry has arguably been in the lead. On 
March 9, 2018, the US Financial Stability Board issued a 
Supplementary Guidance for “the use of compensation tools to 
address misconduct risk”. It complements the FSB’s “Principles and 
Standards for Sound Compensation Practices” issued in 2009. The 
Guidance emphasizes that “Compensation policies and procedures 
are an important control on misconduct” (Sec. 7).33 

 
Based on the roundtable discussions, two topics deserve particular 
mentioning:  

 
                                                      
33 The roundtable started from the assumption that financial incentives matter and did not delve into the 
question of perverse and counterproductive effects financial incentives as such may have on economic actors, 
cf. e.g. Fehr/Rockenbach, Detrimental effects of sanctions on human altruism, Nature, Vol. 422, 13 March 
2003, 137. 



- Clawbacks and other financial sanctions for misconduct: Clawbacks 
are claims by the company for the repayment of formerly paid out 
compensations. They differ from “malus”, i. e. the forfeiture of 
deferred compensations.34 The idea of claw backs (and malus) 
took on particular prominence in the wake of the 2008 financial 
crisis. In the US, they apply to all listed companies in connection 
with financial misreporting (Sec. 304 Sarbanes-Oxley Act, Sec. 954 
Dodd-Frank Act).   

 
The FSB Guidance lends full support to using financial sanctions, 
including clawbacks, as a tool for implementing legal compliance: 

 
“To effectively accommodate the potentially longer-term nature of 
misconduct risk, compensation systems should provide for 
mechanisms to adjust variable compensation, including, for 
instance, through in-year adjustment, and malus or clawback 
arrangements, which can reduce the compensation after it is 
awarded or paid.” (Sec.6) 

 
The FSB Guidance notwithstanding, current top representatives of 
the SEC have signaled their skepticism about the manageability of 
clawbacks imposed by regulators. Research by Jesse Fried35 also 
showed that the eagerness on the part of boards and regulators to 
enforce clawbacks, at least under the SOX rule, has been 
lukewarm. Even though there had been 8000 financial 
restatements by US firms, the SEC recovered excess pay from only 
14 firms (21 executives, 15 of which were personally engaged in 
misconduct). In addition, only 75% of listed firms covered by the 
Dodd-Frank Act had a clawback policy. Among them, most gave 
wide enforcement discretion to the board, and many limited 
clawbacks to personal misconduct. As a consequence, clawbacks 
by either regulators or boards have been rare. However, there 

                                                      
34 E.g. options that have not yet vested. 
35 Jesse Fried, Rationalizing the Dodd-Frank Clawback, EGCI Working Paper, May 2016. 



have been notable exceptions, most recently the $ 75 M claimed 
back from two managers in the Wells Fargo case.36  

 
In Europe, clawbacks and even malus cases may run afoul of 
national laws, e. g. in France, Germany, and the UK. This is a 
reason why Glass Lewis is hesitant in pushing those policies in 
Europe. It is worth mentioning, however, that there have been 
prominent European cases in which money was claimed back from 
managers. Former top managers of UBS reportedly paid back 
several millions after the near-bankruptcy of UBS in the wake of 
the financial crisis in 2008. Similarly, Deutsche Bank tried to claim 
back about Euro 70 M of bonuses previously awarded to its former 
CEO and 10 other managers.37   

    
There seems to be a certain consensus, also apparent at the 
roundtable, that properly designed clawback and malus policies 
may be a powerful compliance tool. Ben Heineman38 proposed 
several conditions to be applied. He emphasizes that the acts of 
malfeasance giving rise to clawbacks should be far broader than 
misreporting. He also makes a point in applying clawbacks to 
supervisors who were negligent in implementing adequate 
compliance measures and establishing a proper compliance 
culture in the organizational unit in which the compliance failure 
happened. 
 

- Target Setting and Key Performance Indicators (KPI): The Wells 
Fargo case serves as a lightning rod for the compliance dangers 
that go with unrealistic targets for managements and employees. 
Management by objectives that is oblivious to the way targets are 
being pursued will almost certainly be abused at some stage and 
by some people. The more ambitious the objectives are, the more 
likely this will happen. Business targets do, therefore, always have 

                                                      
36 Overall, the two managers gave up compensation of $ 67 mio. and $ 69 mio., respectively: cf. Ben Heineman, 
Wells Fargo Lessons: Will Leaders Ever Learn?, posted on Harvard Law School Forum on Corporate Governance 
and Financial Regulation, April 26, 2017. 
37 Neue Zürcher Zeitung am Sonntag, June 3, 2018, 33: «Wenn der Bonus plötzlich gesperrt ist». 
38 Ben Heineman, Making Sense Out of «Clawbacks», posted on Harvard Law School Forum on Corporate 
Governance and Financial Regulation, April 13, 2010. 



to be propped up by cultural and control efforts that temper any 
temptations to go off course. These dimensions lacked in the Wells 
Fargo case or were at least insufficient. 

 
The discussions at the roundtable indicated that companies are 
generally well aware of the compliance risks that may be 
accompanied by overly ambitious business targets. These dangers 
can be reigned in by: 

 
(i) setting business and compensation targets 

realistically and reasonably; 
(ii) adding relevant compliance and conduct targets to 

the business KPIs; 
(iii) controlling, measuring and weighting performance 

with regard to compliance and conduct targets as if 
they were business KPIs.39  

 
Novartis gave an interesting account of developments with regard 
to its target setting policies. In 2014, a “step change” was 
implemented at group level which simultaneously aimed at 
influencing business performance and the group’s integrity 
culture. It included, inter alia:  

 
(i) harmonizing target setting processes across the 

group and adding a value and integrity related part 
to compensation; 

(ii) symplifying target setting to a limited number of  
Business Performance Factors (BPF)40 and adding 
Individual Performance Factors (IPF) that are value 
and conduct related; 

(iii) capping variable compensation to 150% of the 
target.  

 

                                                      
39 Ben Heineman (2008), talks about “pay for performance with integrity”, 94, 159. 
40 There are apparently more than 200 business performance factors relevant for the pharmaceutical industry. 



For the sales force this new compensation policy meant, e. g., that 
25 to 30% of target compensation now typically depend on value 
und conduct related factors.  

 
ABI gave an example of how it includes antitrust compliance as a 
“hurdle” in the performance targets of its managers: performance 
targets relating to net revenue, market share or volume are, e.g., 
not achieved if a manager has been assessed by the General 
Counsel or the competent Zone Compliance Committee to have 
been responsible for anticompetitive practices in his area of 
supervision. This may lead to the loss of 20 to 100% of incentive 
based compensation for the relevant year. 
 
It was, however, also mentioned that setting compliance targets 
for supervisors can be a two edged sword. According to one 
participant, his former company had, after long discussions,  
decided against setting compliance goals for its Zone/Business 
Unit leaders. It was feared that such goals could cause managers 
to stifle the perceived “speaking up” – culture of the company in 
order to reduce the number of compliance violations coming to 
the surface. If nothing else, this shows the importance of 
considering the potential of unintended consequences when 
designing compliance targets. 

 
In the financial sector, it was mainly regulators who have been 
pushing for the inclusion of “conduct risk” in compensation score 
cards. According to Gabe Shawn Varges, practical experience and 
discussions within the industry have shown that the 
compensation-conduct link: 

 
(i) “is not easy; 
(ii) should not exist only to cancel a bonus when there is 

a catastrophic misconduct, but should permit for 
graduated reductions when conduct falls short of 
expectations, yet not sufficiently so as to justify 
dismissal or major disciplinary action; 



(iii) should not only be perceived as a lever to punish 
misconduct but to incentivise and reward 
outstanding risk and ethical performance; 

(iv) should forsee a role for the compliance function so 
that, like the risk management function, it too can 
provide input from its vantage point on performance 
and compensation matters.”41  

 
Three additional thoughts about compliance and compensation 
deserve mentioning: 
 
- Given the complexities in linking pay and compliance effectively, 

significant equity held by managers in the company could perhaps 
be considered as a substitute. An article in the Economist42 looking 
at the stock price impact of several corporate crises, incl. BP, 
Volkswagen or Wells Fargo, found not only a significant median 
price drop of 33% after the crisis broke out, but also a medium 
long term impact of 30% vis-à-vis peer companies. Equity holdings 
by managers and board members could therefore work as a 
“natural hedge” against compliance risks, at least at the top level. 
This would require, however, that such equity stakes are 
significant and held for the long-term. Yet, even in the US, with its 
traditional emphasis on equity compensation, median holdings by 
CEOs in their companies are apparently neither very significant nor 
particularly long-term.43 

 
- Properly designed malus and clawback regimes, as well as 

significant stock ownership might be effective incentives for high-
level managers to promote the cause of legal compliance. Lower-
level managers and employees, on the other hand, tend to have 
different risk bearing and incentive profiles. They might be more 
responsive to properly set business targets and the financial 

                                                      
41 Cf. Gabe Shawn Vargas, Financial Stability Board links executive compensation and conduct, Ethical 
boardroom, June 23, 2015. 
42 Getting a handle on a scandal: Economist, March 31, 2018, 68. 
43 Cf. E. g. Nizan Shilon, CEO Stock Ownership Policies – Rhetoric and Reality, Indiana Law Journal Vol 90, No. 1, 
2015. 



incentives that go with them, associated with clearly 
communicated and unequivocally enforced compliance standards. 
The Wells Fargo case, but also the UBS/Adoboli case of 2012 
involving a low-level trader in London44, can be seen as bad 
examples corroborating this view. 

 
3. Regulatory incentives 

 
Government, i. e. legislators, regulators and courts, should have 
every interest in finding the most effective ways to implement 
compliance with the law. When it comes to large and complex 
international business organizations acting through agents, the 
government’s solutions are less obvious than one might think at first 
glance. The simple logic is that since corporations have a legal 
personality, they should be held responsible like individuals, i.e. be 
liable for acts and omissions committed by them. That logic gets 
already into trouble when faced with the fact that a typical global 
corporate group consists of hundreds of corporations. Co - 
responsibility among them does therefore have to be construed, e.g. 
through “piercing the corporate veil” doctrines. 
 
Since companies are always acting through individuals, the same 
goes for the imputation of their acts to the company. Corporate laws 
have typically done that for directors and officers. The theory of 
respondeat superior, as enunciated by the US Supreme Court at the 
beginning of the 20th century, has expanded it to include all 
employees of a corporation. Other jurisdictions apply similar 
rationales, e.g. the EU in its antitrust fining policies.    
 
Recent discussions in business law have raised doubts about whether 
the heuristic of consistently imputing illegal acts of agents to the 
company, and sometimes to the company only, represents an 
optimal enforcement strategy. The huge fines and liabilities that have 
become common in international business law have aggravated the 
                                                      
44 Cf. The Guardian, October 29, 2012: “City banker who almost sunk UBS denies being a rogue trader”. 
 



issue, since they accrue primarily to the shareholders, who are at risk 
of being hit twice: first by the acts of agents who might have acted 
illegally for personal reasons and against the company’s explicit 
compliance policies, and second by the fines or liabilities imposed by 
the regulators or courts.45   
 
Against this background, there are three issues which, one way or 
another, were all addressed during the roundtable discussion: 
 

1. Should companies be indiscriminately responsible for acts of 
their agents or should there be differentiations. In particular, 
should a company be able to exonerate itself from, e.g.,  
criminal or administrative fines if it proves to have employed all 
compliance measures it could in order to prevent and detect 
illegal conduct within its organization (“compliance defense”)?  

2. Should sanctions against companies be accompanied by 
sanctions against individual perpetrators (and perhaps also 
their supervisors) and how should company and individual 
sanctions, if any, be combined? 

3. If there are no direct government sanctions against individuals, 
should the law facilitate (or even request) indemnification 
actions by the company against the responsible individuals? 

 
There is hardly any dispute about whether corporations, and under 
certain circumstances even corporate groups46, should, as such, be 
subject to liability for illegal acts. Even though punishing corporate 
entities can be considered second best to the punishment of 
responsible agents47, there are various limitations to the proper 
sanctioning of individuals. This includes the fact that individual 

                                                      
45 To be sure, there are serious voices arguing that corporate fines are not high enough; cf. e.g. Economist, July 
21, 2012, 64: “The economics of crime suggests that corporate fines should be even higher” or 
Karpoff/Lee/Martin, Foreign Bribery: Incentives and Enforcement, SSRN April 7, 2017. At least in principle, it 
can be argued that the threat of corporate fines accruing to shareholders gives them an incentive to demand 
an optimal level of compliance ex ante. However, there is still little transparency for shareholders about the 
compliance efforts of companies. In addition, there is a signaling problem, i. e. companies and their agents can 
signal that they take compliance seriously on paper when in fact they don’t. 
46 Hofstetter/Ludescher, supra, 70. 
47 Cf. E.g. Samuel Buell, Criminally Bad Management, 25. 



responsibilities may be almost impossible to allocate and that 
individuals may be judgment proof. 
 
Conceptually, a strong case can be made for differentiating the 
responsibility of corporations. One differentiation could be based on 
whether the responsibility is criminal48 and aims at deterrence, or 
whether it is civil and aims at the disgorgement of illegal profits or 
the compensation of victims. In the first case, an argument can be 
made for the application of a compliance defense, at least if neither 
the board of directors nor the top management level was involved in 
the illegal conduct. It means that if the company has credibly 
implemented best practice compliance standards, it should be able to 
get off the hook or to at least get a significantly reduced sentence.49  
 
As Samuel Buell50 put it: 
 
“Firms should be rewarded with no prosecution, or lenient settlement, 
when corporate crimes are committed notwithstanding best efforts 
(prosecutors must beware hindsight bias). Firms should be punished 
more harshly when corporate crimes result from bad management. 
Self-reporting and cooperation in prosecution must continue to earn 
some reward, lest the Justice Department’s enforcement program 
virtually shut down. But malfeasance that is genuinely institutional 
must be met with punitive sanctions no matter how managers 
respond when the firm gets caught.” 
 
As the roundtable dicussions showed, there is currently no consensus 
on the value of a properly crafted compliance defense for companies. 
Even though the US Sentencing Guidelines encourage the recognition 
of compliance efforts in connection with punishing corporations, the 
DOJ seems hesitant to do so, particulary in the antitrust area. 
European antitrust authorities, in particular the EU Commission and 

                                                      
48 Or “administrative” in the terminology of, e.g., European antitrust law. 
49 In the second case, the argument is less convincing. If the main purpose of the sanction is the disgorgement 
of illegal profits or the compensation for harm caused, as is arguably the case in strict liability tort cases, a full-
fledged compliance defense potentially exonerating a company would not seem proper. 
50 Id, 30. 



courts, are even adamantly against applying any sort of compliance 
defense.51 On the other hand, a full-fledged compliance defense has 
been enshrined in the UK Bribery Act of 2010.52 
 
The current opposition by certain regulators notwithstanding, a 
compliance defense in connection with criminal (and administrative) 
prosecutions should, in principle, boost incentives for companies to 
invest heavily in compliance and thereby catalyze the development 
of ever new “gold standards” of best practices.53 In addition, honing 
best practices of compliance in the interaction between companies, 
regulators and courts could spur a collective learning process for the 
benefit of all actors and, hence, significantly promote the cause of 
corporate compliance with the law. 54   
 
Conceptually, an optimal legal regime for corporate breaches of the 
law consists of a combination of corporate and individual sanctions. 

55 Given the omni-present agency problems within corporations, a 
sanctioning mechanism is needed that targets individuals directly or 
provides for a way to properly pass on corporate sanctions to 
responsible individuals. An emprical study by Argenton/Suetens 
seems to bear this out.56 
 
If anything, business law and enforcement practices are uneven on 
this front. There are legal areas, e.g. US antitrust law, where 
corporations and individuals have traditionally been prosecuted in 
parallel. The same has been happening in recent high profile cases 
like BP/Deepwater Horizon or Volkswagen. In the Wells Fargo case, 
                                                      
51 Cf. Hofstetter/Ludescher, supra, 61. 
52 Cf. also a the Morgan Stanley/Peterson case under the FCPA, in which Morgan Stanley was granted a full 
compliance defense by the SEC, but Mr. Peterson was punished in a settlement with the DOJ.  
53 Admittedly, the lack of public data on compliance regimes across industries and companies can be seen as an 
obstacle to develop clear best pratice standards for compliance, but the attempt on the part of authorites to 
do so, might in itself be a powerful generator of such data.  
54 If concerns existed that a compliance defense would stifle incentives of companies to innovate, standards 
could be set such that innovation in compliance is made a factor of the defense.  
55 Even though a compliance defense would, conceptually, have to focus on the state of compliance of the 
company at the time of the misconduct, the company’s cooperation with the government investigation could 
be an additional mitigation factor which might even include its assistance to the government in finding 
individual wrongdoers. 
56 Argenton/Suetens, An experiment on deterrence of socially harmful actions in the presence of agency 
problems within firms, TILEC, Tilburg University, April 4, 2013. 



regulators were requiring the claw backs mentioned earlier. On the 
other hand, the huge fines and liabilities imposed on banks in the 
wake of the financial crisis of 2008 were accompanied by very few 
prosecutions or claw backs/malus sanctions against individuals.57 
 
Strangely, EU antitrust law doesn’t even allow for the sanctioning of 
individuals, leaving it to member states to prosecute them. However, 
this happens rarely. More worrying, national laws in Europe provide 
for a variety of hurdles to enforce indemnification claims by 
companies. They are sometimes based on employment law (e. g. for 
claw backs in France), sometimes on other theories. In the UK, e.g., 
the courts did not allow Safeway Stores to seek indemnification from 
11 of its employees, incl. board members, who were allegedly 
responsible for cartel practices that gave rise to a fine by the OFT. 
The courts invoked the principle of “ex turpi causa non oritur actio”, 
i.e. the doctrine that a company cannot bring a legal action based on 
its own wrongful act.58 In Germany, the issue of whether 
indemnification claims for fines against employees are possible is still 
pending in connection with actions by Thyssen Krupp against former 
managers of its rail division.59  
 
It is yet another question as to whether government sanctions 
against individuals or company - internal (financial and disciplinary) 
sanctions are to be preferred. Government sanctions have the 
advantage of being accompanied by powerful investigation tools that 
companies do not have available. But government sanctions, 
particularly criminal sentences, are harsh and not always 
proportionate. In addition, there is a perceived risk that government 
action against individuals could zero in on persons responsible for 
compliance.60 Court Golumbic61 would, instead, favour a focus on 

                                                      
57 JP Morgan in connection with the «London Whale» case was one of the exceptions in the US; Ben Heineman, 
Two Cheers for JP Morgn’s Clawbacks, HBR July 13, 2012.  
58 Safeway Stores Ltd. v. Twigger (2010) Civ 1472. 
59 Frankfurter Allgmeine Zeitung, June 30 ,2017, 23: «Kein Ende in Schadenersatzklage um Schienenkartell». 
60 Cf. Court Golumbic, «The Big Chill»: Personal Liability and the Targeting of Financial Sector Compliance 
Officers, Hastings Law Journal, Dec. 2017, 45; Veasy/Guglielmo, General Counsel Buffeted by Compliance 
Demands and Client Pressures May Face Personal Peril, Bus. Lawyer, Nov. 2012, 57. 
61 Golumbic, id, 88. 



operational managers and the adoption of the UK’s “Senior 
Management Rule”. The UK regulators apply the rule to operational 
supervisors if they failed to prevent a breach in their area of 
supervision, because they did not take the steps that “were 
reasonable for a person in that position to take”.  
 
There are, of course, other critical issues in connection with sanctions 
for corporate wrongdoing, e. g. those relating to procedure. Due to 
time constraints, they received only scant attention during the 
roundtable. They nevertheless deserve being mentioned. In the US, 
the practice of almost always settling disputes in NPAs or DPAs 
makes prosecutors the de facto judges. At least arguably, due 
process is thereby put into question. Similar due process issues are 
being debated in Europe, e.g. in connection with antitrust procedures 
in the EU. One heavily critizied feature of these proceedings is the 
fact that the EU Commission, a purely political body, investigates 
antitrust violations and, at the same time, functions as judge 
imposing hefty fines on companies. The EU courts, in turn, tend to 
give large deference to the Commission’s fining decisions and it is 
almost impossible to hear witnesses before the courts, let alone 
cross-examine them.62     
 

III. The Way Forward 
 
Starting from the assumption that the potential of increased 
compliance efforts by companies for the cause of law is significant, all 
stakeholders have their work cut out for them: 
 
Companies need to keep finetuning their compliance organisations, 
policies and toolkits. That includes the systematic measurement of 
the effectiveness of compliance tools and the harnessing of 
compensation policies for compliance, including proper target 
setting, claw backs, and perhaps also compliance rewards. 

 

                                                      
62 Cf. Schwarze/Bechtold/Bosch, Deficiencies in European Community Competition Law, Stuttgart 2008.  



Regulators, prosecutors and legislators alike need to give much more 
weight to the potentials of enhancing corporate compliance policies 
around the world. Obvious means towards that end are incentives 
and disincentives in connection with corporate sanctions (e. g. by 
adopting the so-called “compliance defense”). In addition, the 
effectiveness of corporate sanctions should be compared to other 
alternatives, including sanctions against individuals and/or mandates 
for companies to implement specific compliance measures in the 
future. Such measures could also touch on compensation and claw 
backs.  
 
Academics need to contribute more scientifically researched  
guidance to companies and governments alike. The fact that there 
are hardly any compliance cases among the thousands of cases 
issued by the Harvard Business School gives testimony to this need. 
Equally telling is the fact that very little has been written in legal 
journals about harnessing compliance in business law or about best 
practices in the organization of corporate compliance. An effort by 
academia to put compliance as a serious topic on its research 
agendas might indeed spur the debate everywhere and give 
compliance the weight it deserves. 
 


