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commercial or other purposes, by those in this country, with such
persons or bodies is a criminal offence (‘trading with the enemy’),
unless licensed by the Crown. Any contract or transaction, the
formation or execution of which involves such communication, is
(or, if made before the war, becomes) void. ;

opportunity of defending themselves. Every communication for : 5 Property

1. THE CONCEPTION OF PROPERTY. There is, perhaps, nothing

: more difficult than to give a precise and consistent meaning to the
| word ‘property’. The word ‘estate’ is often used to denote the
whole of a man’s proprietary rights, more especially after his

: death. This sense of the word ‘estate’ must not be confused with
the special meaning which it has in regard to interests in land (see
; p. 75). When we speak of a man of property, we may think,
| perhaps, in one of two ways. First, we may think of the
: traditional or even oldfashioned type of man with tangible
{ materjal things which belong to him—land and houses, horses and
' cattle, furniture and jewellery and pictures—things which he may
use or destroy (so far as that is physically possible); from which he
may exclude others; which he may sell or give away or bequeath;
; which, if he has made no disposition of them, will pass on his
death to persons related to him. Alternatively we may think of the

more modern figure of a man whose wealth lies in his investments

in stocks and shares. Whichever type of man we think of, we may

- find it difficult to say whether by ‘property’ we mean the things
themselves or the aggregate of rights which are exercised over

them. To confine the word to either sense would hardly be

possible without pedantry; though, on the one hand, we may

agree that a thing which has no owner—a rare event in a civilized
country, except in the case of a few things, like wild animals at

large-is not property, and, on the other, we may often avoid
confusion by using the word ‘ownership’ for the most extensive

right which a man can have over material things. But, further, we

shall find that our conception of property relates to many things

which are not tangible or material. Our man of property may be

an author or a patentee, and we shall hardly be able to say that his
copyright or patentright is not part of his property, or even to

avoid speaking of his ownership of the copyright or ‘patent. He

will have debtors: his bank is a debtor to him for the amount
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standing to his credit; his investments of money are claims to
receive payment from the State or from corporations or individuals.
Such debts and claims are not rights over any specific tangible
objects; they are mere rights against the State or the corporation
or the person Hable to pay. Yet these rights are transferable, and
will pass on his death to his representatives. We cannot exclude
them from our notion of property or deny that in a sense, at any

rate, he is the owner of them. On the other hand, his ‘property’ -

clearly does not include all his rights. To say nothing of his
general right of liberty or reputation, his rights as a husband or a
parent are not proprietary rights, nor is his right to recover
damages for personal injury or defamation; but we may include

among proprictary rights the right to recover damages though’

unliquidated (i.e. of uncertain amount until settled by a judge or
jury) for breach of contract, or, probably, even for injury to his
property. Generally speaking, we shall include under the notion
of 2 man’s property in its widest sense all rights which are capable
of being transferred to others, of being made available for
payment of his debts, or of passing to his representatives on his
death.

2. OWNERSHIP AND POSSESSION. Turning to rights over
tangible things, we must notice the distinction between ownership
and possession. The owner of a thing is the person who has, in the
fullest degree, those rights of use and enjoyment, of destruction,
and of disposition, which have been mentioned above-subject, of
course, to the general rules of law which protect the rights of
others, to certain limited rights which he or his predecessors may
have created in favour of others, and, in the case of land, 10 rules
imposed by statute under which local and other authorities may
purchase property compulsorily.! The owner of a firearm is none
the less owner because the law prohibits him from discharging it
in a public highway; the owner of a field does rot cease to be
owner because the public or a neighbour has the right to use a
footpath across it. '

The essence of ownership, then, is that it is a right or an
aggregate of rights. Possession, on the other hand, is primarily a
matter of fact. If the owner of a watch is robbed of it by a thief,
the owner’s rights as rights remain intact; the thief acquires no
right to the watch as against the owner. But the owner’s
possession, and with it his actual power to exercise his rights, is
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for the time being gone; he must recover the watch—as he may
even lawfully do by his own act—before he can be said to be again
in possession of it. So, too, the owner of land may be out of
possession, and another without right may be in possession. In
this case the forcible retaking of possession is prohibited under
penalties by statute; but the retaking, though punishable, is none
the less effective to restore the possession.

The cases of the thiéf and the squatter have been taken as the
clearest instances of possession acquired without any right
whatever. But possession may be lawfully acquired, and yet be
unaccompanied by ownership. An owner who delivers a car or a
bicycle by way of loan or hire to another, parts with the
possession to him, but does not cease to be owner. The same is
true of one who delivers articles to another in order thar the latter
may bestow his labour upon them. Such voluntary transfers of
possession are called bailment, and the person who so acquires
possession is a bailee of the goods. In none of these cases do we
think of the owner as having parted with the right of ownership,
though it may be that the contract between the parties creates
rights in favour of the bailee which the owner cannot use his right
of ownership to override.

If we try to analyse the conception of possession, we find two
elements. In the first place, it involves some actual power of
control over the thing possessed. In the second place, it involves
some intention to maintain that control on the part of the
possessor. The nature and extent of the control and intention
necessary to constitute possession will vary with the circumstances,
and particularly with the character of the thing of which the
possession is in question. Possession of a house, for instance, will
be evidenced by acts different from those which would suffice for
possession of a strip of waste land. The occupier of a private
house (but not the owner of a house who had never entered into -
possesston of it) would probably be considered to be in possession
of anything placed or left in it-at any rate unless it was
concealed—while the occupier of a shop has been held not to be in
possession of a thing dropped in a part of the shop to which the
public had access. By a somewhat artificial rule, a servant who -
receives a thing from his master for the master’s use is deemed not
to be in possession of it, though the contrary is true where he
receives it from a stranger for the master’s use.
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So.far we have thought of ownership and possession as sharply
distinguished—the one a matter of right, the other of fact.
Nevertheless, possession is a fact which has an enormous legal
significance, a fact to which legal rights are attached. In the first
place, actual possession is evidence of ownership, and, except in
cases where ownership is based on a system of public registration,

it 1s hard to see how any ownership can be proved, otherwise than

by going back to some prior possession. If A claims the ownership
of land by reason of B’s bequest or sale to him, this only raises the
question, On what is B’s ownership based? and ultimately we
shall have to rest content with saying that the root of A’s title is
the possession of some predecessor, X. Such evidence, however,

is not conclusive. The presumption of ownership which follows-

from A’s or X’s possession may, for instance, be rebutted by a
tival claimant, Y, who can show that he or his predecessor was in
possession, and that A or X wrongfully dispossessed him.

In the second place, possession is not merely evidence of
ownership, but (subject to the rights of the owner) is itself and for
its own sake entitled to legal protection. If A has been disturbed
in his possession by a trespass committed by B, or even if B has
deprived A of possession, A’s claim to legal protection or redress
against B cannot be met by B’s plea that C and not A is the true
owner. The finder of goods is entitled—except only against one
who can show himself to be the owner-to legal protection against
all the world. Nor is this right of the possessor based on any
responsibility on his part to the owner. The Postmaster-General
(later the Minister of Posts and Telecommunications) was held
entitled to recover damages for the loss of the mails destroyed by
the fault of a coiliding ship, though he was not the owner and
disclaimed all responsibility to the owners for the loss. This right
to redress which the law confers on the possessor is independent
of, and at least as. old as, if not older than, the legal protection
given to the owner. The possessor’s right is even spoken of as a
‘special property’, in contradistinction to the ‘general property’ of
the owner. It is a right which he may transfer, and which on kis
death will pass under his will or according to the rules of
intestacy. :

Lastly, we may notice that even a wrongful possession, if
continued for a certain length of time, matures into what may be,
for practical purposes, indistinguishable from ownership. A
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wrongful possession of land for twelve years, or of goods for six
years, destroys not only the former owner’s right to recover the
land or goods by action, but also his title; and so the possessor has
the best of titles known to the law—a possession which no one can
dispute, .

3. REAL PROPERTY AND PERSONAL PROPERTY. Between the
ownership of land and of goods every system of law must needs
draw distinctions, which are founded on the nature of the subject
matter. But the distinctions drawn by English law were, till the
passing of the Property Acts, which came into force on 1 January
1926, founded, not so much on the nature of the subject matter,
as upon the historical accidents in the development of the English
law of property.? Property was divided into the two categories of
real property and personal property; and personal property was
divided into two categories of chattels real and chattels personal. -

Real property included most of the interests in land recognized
by the law, and other rights, such as easements and profits (see
p. 78), annexed to the land. This property was called ‘real’
because, from the first, it was recoverable specifically by a real
action. In fact anything thus recoverable was real property.
Property thus recoverable developed a set of legal characteristics
which caused it to differ considerably from property which was
recoverable only by a personal action; and so, though the real
actions have long been abolished, and for a still longer time
disused, the differences between real and personal property
survived,

Not all the interests in land known to the law were included in
the category of real property. Interests in land for a term of years
{leascholds) were originally regarded, not as interests in the land,
but as contractual rights. The lessee was protected, not by a real
action, but by a personal action against his lessor, in which he
could recover, not the land itself, but only damages for the breach
of his landlord’s contract to allow him the use of the land. Hence
his. interest is personal property, and is classed as a chattel,
though, by reason of its close relation to real property, it is
distinguished as a chattel real. Leaseholders long since obtained
remedies for the specific recovery of their land: and those-
remedies were in fact far superior to the old real actions. But
because these interests in land were protected by personal and not

. by the real actions, they developed a set of legal characteristics
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wrongful possession of land for twelve years, or of goods for six
years, destroys not only the former owner’s right to recover the
land or goods by action, but also his title; and so the possessor has
the best of ttles known to the law—a possession which no one can
dispute.

3. REAL PROPERTY AND PERSONAL PROPERTY. Between the
ownership of land and of goods every system of law must needs
draw distinctions, which are founded on the nature of the subject
matter. But the distinctions drawn by English law were, till the
passing of the Property Acts, which came into force on 1 January
1926, founded, not so much on the nature of the subject matter,
as upon the historical accidents in the development of the English
law of property.? Property was divided into the two categories of
real property and personal property; and personal property was
divided into two categories of chattels real and chattels personal.

Real property included most of the interests in land recognized
by the law, and other righits, such as easements and profits (see
p. 78), annexed to the land. This property was called ‘real’
because, from the first, it was recoverable specifically by a real
action. In fact anything thus recoverable was real property.
Property thus recoverable developed a set of legal characteristics
which caused it to differ considerably from property which was
recoverable only by a personal action; and so, though the real
actions have long been abolished, and for a still longer time
disused, the differences between real and personal property

survived.

Not all the interests in fand known to the law were included in
the category of real property. Interests in land for a term of years
(leaseholds) were originally regarded, not as interests in the land,
but as contractual rights. The lessee was protected, not by a real
action, but by a personal action against his lessor, in which he
could recover, not the land itself, but only damages for the breach
of his landlord’s contract to allow him the use of the land. Hence
his. interest is personal property, and is classed as a chattel,
though, by reason of its close relation to real property, it is
distinguished as a chattel real. Leaseholders long since obtained
remedies for the specific recovery of their land: and those
remedies were in fact far superior to the old real actions. But
because these interests in land were protected by personal and not
by the real actions, they developed a set of legal characteristics
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which caused them to differ from the interests classed as real
property. Notable differences were to be found in the rules as to
succession on intestacy and in the variety of estates and interests
which could be created in these two kinds of property.

All property other than real property and chattels real is classed
as chattels personal. Chattels personal consist either of tangible
goods, or of intangible rights such as patents, or stocks and shares.

They differ from real property in two main respects. First,

chattels personal can be owned, while real property is held
mediately or immediately of the King. Secondly, until 1926, at
law {as opposed to equity) no limited interests in chattels personal
could be created-the notion of estates had no application to
chattels personal till the Law of Property Act 1925 made it
possible to create an entailed interest in them. In this respect
equity differed from the common law. We shall see that it was
always possible to settle chattels personal npon trusts for various
persons with limited interests (see pp. 83, 96-100).

4. TENURE. In the medieval period, it was a very significant

legal commonplace that full ownership of land was possible for no -

person save the King. Those commonly called landowners were
regarded as ‘holding’ their land, by various forms of ‘tenure’, of
the King. Of these, the most honourable, but at the same time the
most burdensome, was tenure by knight service, which involved
many irksome ‘incidents’ (see Chapter 2, note 3). The incidents of
socage tenure consisted of fixed, and nominal, agricultural
§eryic¢_as. By the Statute of Tenures 1660, all free tenures (with
insignificant exceptions) were converted into socage.® Though
1660 marked the end of feudalism in its political aspect, in the
sphere of private law it continued to cause many difficulties,
which were not removed until 1925. One practical mark of its
survival was the doctrine of escheat. If a socage tenant died
without heirs and intestate, his land escheated, i.e. went back to
the lord of whom it was held, who in practically all cases had
come to be the King. A statute called Quia Empiores (1290) had
enacted that whenever a tenant alienated his land for an estate in
fee simple, the alienee should hold, not of the alienor, but of the
alienor’s lord. The long-term result of this statute was that practi-
cally all land held by free tenure had come 10 be held of the King.
Escheat was swept away, together with the old law of intestate
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succession, by the new scheme introduced by the Administration
of Estates Act 1925. '

5. ESTATES IN POSSESSION. The different types of tenure
marked out the leading characteristics of the different forms of
land holding known to the law; but they told us nothing of the
nature and incidents of the various interests which those who held
by these tenures might have in the land. It is this question of the
nature and incidents of these interests which we must now
consider.

The word used by English law to denote the tenant’s interest in
the land is the word ‘estate’. An estate is a portion of the
ownership of the land, more or less limited in time. This
limitation in time is most clearly seen in the case of a life estate,
whether it be an estate held for the life of the tenant, or what is
called an estate pur autre vie, one held for the life or lives of some
other person or persons. The holder of such an estate in land is,
like an owner, entitled to the possession, use, and enjoyment of
the land, and he can dispose of his interest; but at the death of the
person by whose life the extent of his estate is measured, the
estate comes to an end, and nothing passes from the holder. Even
the holder’s enjoyment is restricted (unless he be declared
‘unimpeachable for waste’) by consideration for the rights of
those who have subsequent estates in the land. He must not
diminish the capital value of the land by the commission of acts
called ‘waste’, such as cutting timber or opening mines.

At the other end of the scale we have the estate in fee simple.
Such an estate is practically equivalent to ownership. It confers
full rights of possession and enjoyment (unrestricted by any rules
as to waste) and full rights of disposition whether during the
tenant’s lifetime or by his will. If he dies intestate, the land will
pass to his rclations entitled in that event (see pp. 106-8 for
the modqrn law on this subject). Only in the event of his death
intestate and without relations so entitled, will the estate come to
an end, and the land pass to the Crown. The limit in time is here
practically non-existent,

Intermediate between the life estate and the estate in fee simple
is the estate tail. The tenant in tail has full rights of possession and
enjoyment without regard to waste. Nor does the estate come to
an end with the tenant’s death: it passes to his heirs, but only to a



76  Property

limited class of heirs, ‘the heirs of his body’, that is, his
descendants. (For the rules of inheritance for ascertaining the
heir, see pp. 106-8.) The line of descent may be further
restricted by making the estate an estate in tail-male, i.c. one
descendible only to males and only in the male line, or
conceivably (though in practice this appears never to be done) in
tail-female descendible only to and through females. There is
even an estate kaown as an estate in ‘special tail’, inheritable only
by the issue of the tenant by a certain wife or husband. In the
latter case, if the wife or husband dies without issue the tenant is
said to be tenant in tail, ‘after possibility of issue extinct’, and his
rights are substantially no greater than those of a tenant for life.
Before 1926 a tenant in tail had no power to dispose of his estate

~ by will; but a tenant in tail in possession could in his lifetime, and

s.till can, bar the eptail by a deed, i.e. he can turn it into a fee
simple estate. If his estate is not in possession, e.g, if it is [imited
to A for life and then to B in tail, A is the ‘Protector of the
settlement’, and B cannot bar the entail without A’s consent.

We shall see that, since 1 January 1926, the only one of these
estates which survives as a legal estate is the estate in fee simple.
The others exist only as equitable interests. Their incidents are

~ similar to the incidents of the old legal estates, though certain

important changes have been introduced (see p. 83).

6. ESTATES IN FUTURO. Before 1 January 1926 there were
three main varieties of legal estates i Juturo.

(1) Reversions and remainders. An estate for life was less than an
estate tail, and both were smaller than a fee simple. Suppose now
t.hat' a tenant in fee simple granted the land to another to hold for
h_fe or in tail. If he did nothing more he would still retain his fee
simple, but he would have deprived himself of the right to present
possession and enjoyment of the land; his estate would become a
future estate, which would again become a present estate, an
‘estate in possession’, only when the smaller estate, the “particular
e.state’ which had been carved out of it, came to an end. For the
time being, what was left to him was called a reversion. Further,
}}e might by the same instrument grant a present estate, say for
life, to A, followed by an estate for life or in tail to B, and, if he
wished, as many further particular estates (for life or in tail) to
other persons successively as he pleased, ending up, if he thought
fit, with an estate in fee simple to some person named. Each of
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these future estates was called a remainder. No reversion or
remainder, however, could be placed after a fee simple. Each of
these future estates, though it gave no present right to possession
or cnjoyment, was treated as something already in existence,
which could be disposed of and would descend (so far as it is
inheritable) just like a present estate. If, for instance, A was
tenant for life and B tenant in fee simple in reversion or
remainder, B’s death before A’s would not destroy the estate in
fee simple, but B’s heir, or the person to whom B had conveyed it
by deed, or left it by will, was entitled to come in on A’s death. So
again, if A was tenant in tail, and B tenant in fee simple in
reversion, the failure of A’s issue at his death, or at any later time,
would vest the fee simple in possession in whatever person then
represented B. In such cases, ownership, we may say, was cut up -
into lengths called estates. None of the holders of an estate,
except the tenant in fee simple when in possession, was fully
owner, but each as he came into possession was a ‘limited’” owner.

(2) Shifting and springing uses. We have seen that if A held land
to the use of B, the Statute of Uses turned B’s equitable esrate into
a legal estate {see pp. 22-3). Now it was possible for a settlor
who conveyed land to A to direct him to hold to the use of B; and
then to direct that, on the happening of an event, e.g. B’s
marriage, B’s use should shift to C. This use in favour of C was a
shifting use. Or the settlor could direct that in a certain event a
new use should spring up in D’s favour. This use in favour of D
was a springing use. When the use in favour of C or D arose, C or
D’s uses were turned into legal estates by the Statute of Uses.

(3) Executory devises. The Statute of Wills 1540 gave testators
power to create future legal estates by their wills. These estates
were known as executory devises.

We shall see that since 1 January 1926 none of these future legal
estates can be created, but that similar results can be effected by
the creation of future equitable interests through the medium of a
trust.

7. CO-OWNERSHIP. Co-ownership entitles two or more persons
concurrently to the possession and enjoyment of the same land.
Before 1 January 1926 it could take three forms: coparcenary, or
tenancy in common, or joint tenancy. Coparcenary existed if a
person died intestate leaving two or more females as his heirs.
They took the land as coparceners. When two or more persons
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took as tenants in common, the share of each was treated as a
scparate item of property which could not only be transferred by
him in hls.lifetime, but which would pass on his death to his
reépresentatives. In the case of joint tenancy, on the other hand,
tl?e r1ghts of each (except the last survivor) are extinguished by
hl.‘.‘: d_eath S0 s to increase the interest of the survivor or SUTVIVOTS.
A joint tenant might, however, transfer his interest in his lifetime
(though not by will); and such a transfer would, before 1 January
1926, have had the effect of making the transferee a tenant in
common with the other or others, though the others continued as
between themselves to be joint tenants. Any one of a number of
Co-owners was entitled to have the property ‘partitioned’, i.e.

d1v1ded,_or 4t any rate to have the property sold and his share paid
out to him. Where a number of trustees are appointed they are
always made joint tenants, in order that, on the death of one, the
yvl_mle property may be vested in the survivors ; but in other cases
joint tenancy is mconvenient and rarely occurs. We shail see that

since 1 January 1926 the only one of these three forms of co-

ownership which exists as a legal estate is joint tenancy (see p.

B3); but thatr both Coparcenary and tenancy in common exist

as equitable estates.

Both ownership in common and joint ownership may exist in
the case of chattels personal as well as in the case of land.

8_. OTHER INTERESTS IN LAND. Besides the interests in land
which are known as estates, and which, when they are present
eéstates, give a right to possession of the land, English law, like
other systems, recognizes rights of a more restricted kind. Among
t_hese we may notice easements, such as rights of way, rights of
light, rights to take water or to discharge water over the land of
another. A true easement must always be ‘appurtenant’ to a piece
of land. Ap individual cannot, for instance, as such have a right of
way over my land, but only as owner of some adjacent piece of
land. Rights similar to easements may, however, exist in favour of
the public, e.g. a public highway; or in favour of a limited
class—e.g. the fishermen of a village may by custom have the right
to dry their nets on a piece of land, the inhabitants of a village
may h_ave a right to use the village green for purposes of
recreation. Profits & prendre are rights to take things of
value (other than water) frem land, such as the right of common
pasture, or rights of fishery (comrmnoners, it should be noticed, are
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not owners of the common). Such rights, though commonly
appendant or appurtenant to land—there is little practical difference
between the two phrases—are not necessarily so. They may exist
in favour of individuals, and in some cases in favour of a limited
class, but, with the exception of the public right of fishing in tidal
water, they cannot exist in favour of the public at large.

The effect of long-continued possession of land in extinguish-
ing adverse rights, and so converting the possession into what is
indistinguishable from ownership, has already been referred 1o
(see pp. 72-3). Different in theory, but similar in effect, are the
provisions of the Prescription Act 1832, under which rights to
easements and profits ¢ prendre may be established by reason of
enjoyment for a period of not less than twenty years in the one
case, and not less than thirty in the other. Special rules as to the
acquisition of public rights of way by lapse of time have been
made by the Rights of Way Act 1932.

A rentcharge is the right to receive an annual sum out of the
income of land, usually in perpetuity, and to distrain if the
payments are in arrear; the owner of the land is also personally
liable to pay, and further remedies against the land have been
given by statute. In some parts of the country it has been the
practice to sell frechold land for building, and to take the price in
the form of a perpetual rentcharge created by the purchaser; this
practice took the place of the more common building lease. The
Rentcharges Act 1977 prohibited the creation of further rent-
charges, and provided also for the extinguishment of all existing
rentcharges at the end of sixty years starting on 22 July 1977, or
on the date the rentcharge first became payable, whichever is
later. Alternatively a rentcharge may, under the 1977 Act, be
bought out by a lump sum payment.

The right to take tithes, i.e. a share of the produce of the land
in kind, originally vested only in ecclesiastical persons and
bodies, was at the Reformation transferred in many cases to
laymen, though tithes continued to form the most important kind
of ecclesiastical endowment. Under the legislation of the nineteenth
century tithes were commuted into tithe rentcharge, an annual
sum varying with the price of corn. In 1936 tithe rentcharge was
abolished. Tithe owners were compensated by the issue to them
of redemption stock charged on the Consolidated Fund, and land
charged with tithe was charged instead with redemption annuities
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Payable to the Crown. Such redemption annuities were originally
m.tended to be payable till 1996, but they were ended by the
Finance Act 1977, and the final Payments (of double the normal
sum) were made on 1 October 1977, The rights of presentation to
livings in the Church of England, known as advowsons, which are
often in the hands of laymen, are also regarded as interests in
land. But the effect of a Measure of the Church Assembly of 1923
has been to render advowsons virtually inalienable, except in the -
case of a sale of land to which an advowson is appendant.
9. CHATTELS REAL.The most important class of chartels real
are.leasehold estates. A leasehold estate is measured by a fixed
period of time; it is often called a term of years, though a tenancy
f_or _weeks or months is equally a leasehold. There is no superior
hrmt, a term of 1,000 or 10,000 years (such terms actually occur)
Is §tlll a leasehold. Nor does a term cease to be a leasehold because
it is _determinable by an event which may happen, or which is
certain to happen, within the. term—e.g, if A holds land for 99
years or for 999 years, ‘if he shall so long live’, he is still a
leaseholder, though it is nearly or quite certain that he will not
outlive the term. A freeholder may grant a lease of any duration,
though unless he is a tenant in fee simple, or the lease is made
under the powers given by the Settled Land Acts, the lease will
fail when the lessor dies. A leaseholder (unless prohibited by his
own lease} can himself grant a lease for any term less than that
which he holds; a grant for an equal or greater term would be
merely a transfer of his own interest,

Between the grantor of a leasehold and the tenant (lessor and
lessee) there is a relation of tenure, and while the lease subsists the
lessor _'has a reversion. The most important incident of the
reversion is the lessor’s right to the rent reserved by the lease,
generally substantial and often equal to the full annual value of
the property. This right he can enforce not only by action, but
also by a form of self-help known as distress, the seizure of any
goods, whether belonging to the tenant or a stranger, which may
be f(_)und on the premises, Originally this was merely a method of
putting pressure upon the tenant, but the distrainer has had,
since the end of the seventeenth century, a power to sell the goods
and_so pay himself, the surplus (if any) going to the owner.
Legislation has largely restricted the right to distrain goods found
upon the premises but not belonging to the tenant. '

Chauels real 81

The rights and duties of the leaschold tenant are, as a rule,
explicitly provided for by the terms of the lease, which will
contain covenants such as those relating to payment of rent,
repair, cultivation, and building, or forbidding the carrying on of
certain trades. Such covenants, so far as they relate to the
premises leased, are binding on and enforceable by assignees both
of lessor and lessee. The lessor is usually further protected by
a proviso allowing him to re-enter and put an end to the
lease in the event of the tenant’s failure to pay rent or observe the
other covenants. A proviso for re-entry in the event of the tenant’s
assigning or underletting the premises without the lessor’s
consent was sometimes enforced in the most oppressive way; but,
under the Landlord and Tenant Act 1927, a proviso that the
consent is not to be unreasonably withheld is implied; and in this
case, and in other cases, with one or two exceptions, the courts
have power to give relief to the tenant. Moreover, in most cases,
the right to re-enter cannot be exercised until the tenant has been
given an opportunity of making good the breach of covenant. At
the end of the leasc the tenant must yield up the premises,
together with all buildings, fixtures, trees, and plants thereon,
including even what he has himself added ; but to some extent this
rule is relaxed in favour of trade and agricultural fixtures; and a
right to remove tenants’ fixtures may be given by the terms of the
lease. Under the Agricultural Holdings Act 1948, tenants of
agricultural land, and under the Landlord and Tenant Acts 1927
and 1954, other lessees, are entitled to claim compensation from
their landlords for many improvements made by them, and also,
in some cases, compensation for the disturbance by reason of -
notices to quit. Recent legislation has done much to stabilize
rents, and generally to give security of tenure to tenants against
landlords.

A special form of leasehold is the tenancy from year to-vear,
which continues until notice to put an end to it is given by either
party. In ordinary cases the notice must be a six months’ notice,
ending with a completed year, but in the case of agricultural
tenancies the Agricultural Holdings Act 1923 requires a full year’s
notice. ‘ '

Closely akin to leaseholds, and like them classed as personal
Interests in land, are tenancies at will and at sufferance. The
former is a tenancy made by the agreement of the parties on the
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terms that either may put an end to it ar any moment at the

shortest notice; the Jatter arises where a tepant whose interest has

expired continues in 0SSESSI0 i i
casenting or dhneeeri D N without the landlord either
The Leaschold Reform Act 1967 for the first time introduces
Ie.asehold enfranchisement, whereby a lessee is entitled to compel
his lessor to sell him the frechold Upon payment of compensation
on a scale _ﬁ.xed by the Act. By no means all Jeases come under
these provisions, For a tenant to claim the benefits of the Act he.
must show that hjs tenancy is of g house, that it was originally
granted for more than twenty-one years, thar the rent payable ig
less tl}al} two-thirds of its rateable value, and that the rateable
value is itself not in cxcess of certain modest limits. ‘A side effect
of the Act, however, has been that many owners of leasehold

f\r(;perty concerned did not fall within the provisions of the 1967
ct.

10. THE PROPERTY AcTS 2
A.cts are, (1) to get rid of the artificial distinctions which the

€ two forms of property; (2) to
attels real and reg! property, and,
aw relating to land and movable
and cheapen dealings in land. The

assimilate the law relating to ch,
s0 far as this is possible, the }
property; and (3) to simplify
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(tii) Great simplifications have been made in the law as 1o
estates and interests in land, with the result that the law of
property has been made very much more uniform. {a) The Law of
Property Act 1925 reduces the number of legal estates in the land
to two-a fee simple absolute in possession, and a term of years
absolute. The estate of the tenant from year to year is included in
the term of years absolute; and the interests of a tenant at will and
at sufferance are still recognized. The other estates exist, but as
equitable, not as legal, interests. (b) Estates tail, which formerly
could only be created out of freeholds, can now, as equitable
interests, be created out of any kind of property; they are known
as ‘entailed interests’, and can be barred not only inter vivos by a
deed, but also by a will, provided that the tenant in tail’s interest
is in possession, and provided that he specifically refers in his will
to the entailed property or the instrument creating it. (¢) The
Statute of Uses has been repealed; and future legal estates in real
property cannot now be created. Such estates can now only be
created as equitable interests by means of the machinery of a
trust. This has always been the only way in which future interests
in personal property can be created. The result is that future
estates and interests in all kinds of property are now assimilated.
(d) Legal tenancy in common gave rise to great difficulties in the
tracing of titles to land, because it was necessary to investigate
separately the title of each tenant. It is therefore abolished as 3
legal estate. When formerly two or more persons would have
taken as legal tenants in common, they take now as joint renants
on trust for the tenants in common; and no severance of this legal
joint tenancy by alienation or otherwise is allowed. Owing to the
changes made in the law of intestate succession {see pp.
106-8), coparcenary can exist only in the case of an enrtailed
interest. (e) For a long period real property was only liable to
certain of the debts of its deceased owner: chattels real and
personal were always liable to all the debts of a deceased person
which survived his death. Even when real property was made
liable to all these debts, it was made liable by a different process
and in a different order from personal property. The Adminis-
tration of Estates Act 1925 has provided a uniform method for the
administration of all the property of a deceased person.

11. CONVEYANCES OF LAND. From a very early period the
courts have been opposed to restrictions upon the free alienation of
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conveyancing-hag always been an important part of the land law
It has had a lor_lg and complicated history; but, at the present day.
the fﬁ)rm reqm.red by law for the creation and transfer of estates,
and Interests in land is both uniform and simple. Generally
speaking, ope may say that apart from dispositions by will, a

d . .t .
eed, Le. a sealed writing, is Decessary, though leases in
possession for not more than three

obtainable without taking a premium may sti
deed or even by word of mouth. Burt an agreement evidenced b
writng and for value, to confer an interest in land, is speciﬁca]ly
entforceable in equity, and an attempted dispositiojn for value by
unsealed writing wij] be treated as equivalent o such alz
agreement. Moreover, even at common law a Jease which oughr to
be mad.e b){ deed but is not wili hot completely fail of effect, if
bossession is taken and reng paid under jt; the tenant will Jbe
treated as tenant from Year to year upon the terms of the lease so
far as they are applicable to such g tenancy.
The trouble and expense involved in aJ]

i . dealings with i
still VETY great in the absence of an gs with land js

the period was thirty years); and though this period is sometimes

reduced_ by agreement, the shortening of the period throws a risk
on the purcl?aser, who is not only bound by al] legal interests in
the land which actually exist whether he discovers them or not
!Jllt also by ?ll _equitable interests which he would have discovered’
if h? had insisted op an investigation for the longer period
Obviously no purchaser can, without expert asSisrance, make thc;

e T —
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investigation, of which the result will depend on the effect of
numerous technical documents, such as settlements and mortgages.
Supposing that the result of the investigation is satisfactory, and
the purchase is completed, a subsequent purchaser must again 2o
through the whole process; the results of each investigation are
practically thrown away for the future. To do away with the evils
of this system, as well as to guard against dangers of fraud and
forgery, a Land Registry was established by the Land Transfer
Act 1875, which was amended and extended by the Land
Transfer Act 1897, both Acts being repealed and replaced by the
Land Registration Acts 1925-1971. The ideal of land registration
is that a government office, after investigating the title, enters the
applicant upon the register as owner, and furnishes him with a
certificate in accordance with the entry; the entry is conclusive as
to his right, and no further investigation of the previous title can
subsequently be necessary. At every subsequent dealing with the
land a new entry must be inserted on the certificate. One may
compare such a public certification of the title with the stamp on a
coin, which attests the genuineness of the metal, whereas the
system of private investigation of title is as if a man was obliged to
employ an cxpert analyst to test the genuineness of the coins
which might be tendered to him. Such a system of registration has
been found to work well in other countries, and there can be no
doubt that it can, and will, be made universal with us. Though we
have not yet attained a full system of compulsory registration, we
may be said to be moving, surely and at an increasing pace, in that
direction. Registration was made compulsory under the Act of
1897 in the Counties of London and Middlesex—now Greater
London, as provided by the London Government Act 1963. The

Land Registration Act 1925 exhibited an intelligible reluctance to

hurry extension to other parts of the country uniil sufficient time

had elapsed for testing the general effects of the property

legislation of 1925, This period was fixed at ten years, and so it

became possible, after the beginning of 1936, to extend compulsory

registration to any county in England and Wales. Extension is

now going forward on a large scale, delays being due partly to the

necessity of thorough surveys, partly to the shortage of skilled

staff. The compulsory system now covers virtually all built-up

areas, and.more than three-quarters of the total population of
England and Wales; parallel with this development, under the
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turn. In the last fifteen years there have been times when he
would have done better to return to investment in land.

The development of the money economy and the decrease in
the status attached to ownership of land led to change in the form
of family settlements. No longer is the settlor trying to retain the
family mansion and parkland in the family for ever. He is trying
to establish and retain a block of capital available for the members
of his family for as long as he can do so. And now the main enemy
is not the perpetuity rule, but fiscal legislation. It is no good to tie
up the property by a series of limited interests for as long as the
law will allow, if the bulk of the capital will have disappeared to
the Revenue authorities in the meantime. The main problem of
the present-day settlor is so to draft the limitarions of the
settlement as to attract the least amount of income tax and capital
transfer tax. To achieve this end, a wide and detailed knowledge
of fiscal legislation and tax-planning technique is required. Only
the most general comments will be made here. In order to
understand the changes which have taken place in the practice
relating to family settlements since the Victorian days, a brief
description will follow, first of the standard form of eighteenth-
century settlement of land, and then an outline of a modern tax-
saving settlement.

(1) Settlements of land. We have seen that landowners have from
early times sought methods of retaining their land in the family. It
must be protected against spendthrift or incompetent SuCcessors,
against creditors and moneylenders, against improvident sales,
and, until the Forfeiture Act 1870, against forfeiture for treason.
These objectives could be achieved by ensuring that no member
of the family is ever capable of alienating the fee simple. A series
of limited interests makes the alienation of the land very difficuit,
and, if skilfully done, impossible. _

The most sophisticated method of tying up land in strict
settlement developed in the seventeenth and eighteenth centuries.
Possession of the land was to follow -the normal order of
succession to land, as would a hereditary title if one existed in the
farmnily. Provision needed to be made for dowager widows, and for
younger sons and for daughters, and perhaps for other persons.
All this could be done by giving a life estate to the head of the
family; with the remainder to his sons successively in rail-male,
with remainder to the daughters in tail, subject to a rentcharge in
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any Othc;f- ?:égﬁ:gg?:;‘gdggbupog hls. death, and in favour of favour of members of the family, and, at the same time, would be
frustees to creats long Teases 1 tI<:1nv: ted; and with power 1o the able to deal with the land, by sale, long lease, or mortgage, as if he
charging the lease i order 1o pro f—'dprOper.ty for the purpose of were a solf: owner. The dilemma was solved by th‘e principle of
and daughters wheo did not inlfer";lu: portions for younger sons over-reachlpg. The Settled Land Act 1882 provided that the
was tied up for g generation 1t the land. Thus the property tenant for l_1fc.: should have power to sell, grant leases, or mortgage
Upon the death of th‘e life ¢ ) the land, giving to t_he purchaser, lessee, or mortgagee a title free
remainderman, would then be 1 enant, lys_ eldest son, the from the beneficial interests un_der the settleme_nt. Capital money
would be able, provided that e wnantf n tail in possession. He - _ was however always to be paid, not to the life tenant, but to
dispose of the fee simple. In opy a5 of age, to b?r the entail and trustees, who were to hold the money upon the same trusts as
practice was to effest a resettlon €T 10 avoid this situation, the those upon which the' land had been held. Tl_'nus, on sale, the
‘ done upon the eldest son attamjnemheaCh generation. This was Qur_cha_ser got a clear title from the tenaqt f_or life, fre_e from the
He then became able t0 bar the ei tt 'Ie age of twenty-one years. : !lmltatlons of the settlement. The beneﬁc:a_nes lost their interests
i remainder only, he could only eff all, but, being tenant in tail in (say) £.100,000 worth of land, but recelve_d eJ‘(actly the same
‘, with the consent of his fathery o €Ct a total bar by c_hsemailiug Interests in £100,000 of money. The transaction is {egarded as a
. arrangement between fathies a;xd e tenant‘m possession. By an change of investment. The pohcy was continued, with a number
effected; but nor so as 1o alienatesfl?, ? disentailment could be ?f amendl_nents, in the 1925 leglslatl(_m. Thus all lz_md, however
son’s interest 1o 5 life estate i re ed €c ljather to_reduce the ped up’ it may l:.;e by complex entails anfi other interests, has
1S8ue successively in taj), | mainder, with remainder to hjs since 1882 been alienable by the tenant for life under his statutory
charged upon the [ang -The could be compensated by an annuity powers. :
ife, remainder rq ?I‘:e s on 1; ()I;n]lillf:uons are then to the father for Much the same resqlt could be achievesl by creating a trust for
Successively in tail, and subject [0>tremalrlder to_the son’s issue sale of the land; that is to say, by conveying the land to trustees
and portions as desired. Tho o €rms com_:ermng rentcharges ) upon trust to sell, and to hold the income of the [apd.unt_ll sale,
generation, Thig Procedutre, carmis 15 then tied up for another _ and_ the proceeds of sale, upon trust for_ bf;neﬁc_lanes in any
up the land inde finitely, T:he . out each generauop, could tie ' des:red_ orfier. Here the over-reaching principle is clear. The
Perpetuity rule, becayos cach SS:? , ttltm was not obnoxious to the . beneficial lnterests are atiached to the proceeds of sale. And,
designed to comply with the ryf ement and resettle_ment was further, the e_qultable doctrine of Conversion operaes, treating as
began afresh from the time of eac. e, anld the perpetuity period : done t.hat which oug.ht to be done, to effect a notional conversion
The industrial ap q Commercialr csettlement. . 1. in equity of the land into the proceeds of salf':. Since 1925 the same
century required lang 0 be aval] g;ipafnsmn of the nineteenth mterest.s can be creatc?d m personalty as in realty, and all the
were available for Iandowgere Wha e for (_ie_vclopment_ Profits ] , b_enFﬁCJaI interests whn_:h can be created under a settlement can
land by opening coal-mines build9 wgre willing to develop the similarly be created behind a trust for sale. _ :
other ways. It was ot pfjsmt;le o1 ;}’g .l':tlctones, or deVe.loping in - We have seen that set_tled land xs_always alienable by the tenant
sell or grant long lease to ceyelor set he niecessary capital, or 1o for life. He sells or retamns as he thinks fit. Und.er a trust for sale
title was the life estate of the healcji 1(;31331’ cre the only marketable the trustees obviously can sell, and they are given by statute a ‘
the situation pending a resettlement. | € fal_ml)’- Thls would be ‘ dlscreugnary power to retain. Thus, the two procedures are
public and of the [ap, downers to make | t Z’afs in the_ mierest of the ] alternative methods of creating settlen}ents of' land. The trust for
his was effecteq by the Se and ireely alienable. : sale has the enormous advantage of being available also for trusts
of personalty, or of mixed land and personalty, and is also more
convenient for creating discretionary trusts, which of course have
no life tenant. The strict settlement method is rarely used at the
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Present day. But many older _titles are still dependent upon an

excepti i i

Obvﬁ]:ttILOI:sl.])a[t)aigmg on the fieath IS aggregated together. It will be
erien o o ; ol]t]:l-fashmned strict settlement containing a

( and other limited inter, i i
capital transfer tay Purposes S 18 poorly designed for
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Showdl;]dle;(, therefore, to avoid capital transfer tax, the settlor
ake the settlement seven years before his death, and the
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o in:x:)y which PTOperty is given to trustees upon trust to app]
me on cap_lta.l in favour of such one or more members of Z
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~ payable for the duration of the trust. This was too wide a loophole

for the tax planners: no wonder capital transfer tax is called a

voluntary tax. The Finance Act 1969 provided, in effect, that on

the death of a beneficiary what in 1974 became capital transfer tax

should be payable upon the proportion of the capital which

corresponded to the proportion of the income which the deceased

had received within a certain period before his death (usually
seven years). Payments of capital do not attract capital transfer
tax liability, except in so far as income earned by the fund has not
been paid out. To the extent that income has been retained,
payments out are treated as income. Thus discretionary trusts
have lost many of their fiscal advantages. Their flexibility,
however, enables the trustees to make payments in a manner most
suited to all the circumstances, including especially the needs of
individual beneficiaries and the fiscal situation. :

It is not possible here to say more about the different types of
trust which are commonly created at the present time, nor of the
powers and duties of the trustees, nor of the methods of
administration. Specialist books on these topics need to be
consulted. A wide variety of choice of settlement is available. The
individual settlor must express his wishes 1o his legal advisors,
and they will recommend the most appropriate type of trust to
meet the particular situation. The main point to understand here
is that different types of trust are designed to meet different
situations. The past century has seen the standard form of family
trust change from the old strict settlement based on successive
linited interests and designed to keep specific land in the family,
to the discretionary trust of personalty designed to give no
interest to anybody for capital transfer tax purposes. No one can
say what the next century will bring. But so long as capitalism
remains, trusts will continue to change and develop so as to meet
changes in social conditions and the tax structure.

13. MORTGAGES OF LAND. We have seen that, under the
ordinary form of a mortgage of freehold land used before the
Property Acts, the legal estate was conveyed to the mortgagee, so
that at law he became the owner of the property; but that the
mortgagor was treated by equity as the owner-he had an equity of
redemption, which was an equitable estate in the land; and he
could only be deprived of his equity of redemption in certain
defined ways, e.g. by foreclosure or sale. To permit this method




92 Properry
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upon such sale will belong to the mortgagor, while the mortgagee
may still sue for any deficiency.

In order to redeem, the mortgagor must give six months’ notice

or pay six months’ interest. He may apply to the court if his right
to redeem is disputed. Without any application to the court, the
mortgagee, if his mortgage is a conveyance of the legal estate or
ownership, may take possession; but this course is hazardous,
since he may be called upon in a redemption action to account
strictly not only for profits actually received by him, but also for
those which he might but for his default have received, and all
such profits, so far as they exceed the interest due for the time
being, must be set off against the principal. A mortgage may
contain a clause giving the mortgagee a power of sale, and such a
power (subject to certain conditions) is now implied in every
mortgage made by deed. If the power is exercised, the proceeds
are applicable in the same way as the proceeds of a sale ordered by
the court, and the mortgagor will remain liable to pay any
deficiency. A power for the mortgagee to appoint a receiver who
will collect the rents and profits is also now implied in mortgages
by deed. To appoint a receiver is more convenient for the
mortgagee than taking possession. Since the receiver is the
mortgagor’s agent, the mortgagee is not responsible for the
recetver’s acts and defaults; and any surplus beyond the outgoings
(including the receiver’s remuneration) and the interest due, must
be paid over to the mortgagor, and will not go in reduction of the
principal. '

Mortgagor and mortgagee have each, while in possession,
considerable powers of leasing land mortgaged by deed, unless, in
the case of the mortgagor, the deed excludes them.

The changes made in the form of a mortgage have led to great
changes in the law as to the priority of successive mortgages on
the same land. In outline the modern rules are as follows:

Mortgagees, whether legal or equitable, of a legal estate, rank
according to the date at which they have registered their charges
under the Land Charges Act 1972. But this rule is not so simple as

at first sight it looks, for it means, not that priority is gained by
registration, but that it is lost through failure to register. If any
mortgage, other than a mortgage accompanied by transfer of the
title-deeds, is unregistered, it is void as against a subsequent
mortgagee, whether he registers his mortgage or not. A mortgagee
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have secretly transferred their interest in them to others. A bill of
sale is commonly used as a means of mortgaging goods (see p.
100), but it may also be used as an out-and-out conveyance. The
property in British ships can only be transferred by means of a bill
of sale which is registered in the shipping register. .

There are a few exceptions to the general rule that no one can
make a transfer of goods who is not the owner. A person who
receives current coins for value and in good faith, and a purchaser
of goods in open market (*market overt’) in good faith, acquires a
good right even from a thief. So, too, the Factors Act 1889
protects persons who receive goods in good faith and for value
from a mercantile agent to whom goods have been entrusted by
the owner for the purpose of being sold or pledged.

15. INTANGIBLE PERSONAL PROPERTY. A patent is the
exclusive right granted by the Crown of ‘using, exercising, and
vending’ an invention. Such grants are based on the Statute of
Monopolies 1623, which, while in general prohibiting the grant of
monopolies, made an exception in favour of patents ‘“for the term
of fourteen years or under for the sole working or making of any
manner of new manufactures within the realm to the true and first
inventor or inventors of such manufactures,which others at the
time of making such letters patent and grants shatl not use’. The
validity of a patent still turns mainly upon the question whether it
complies with this enactment. The term of the grant is sixteen
years, but where it appears that a patentee has been insufficiently
remunerated, the Court may extend the term for a period not
exceeding five, or, in an exceptional case, ten years. As a condition
of obtaining the patent, the applicant must furnish a specification
(which in all ordinary cases is open to public inspection), showing
the nature of his invention and the method of carrying it into
effect. A register of patents is kept at the Patent Office, and
assignments and licences to use patents must be entered upon it.

In some cases a patentee can be compelled to grant a licence to use

his patent on reasonable terms. _

Copyright, which under the Copyright Act 1956 extends to
every original literary, dramatic, musical, and artistic work,
including photographs, sculpture, and architecture, means the
sole right of producing or reproducing the work in any material
form, and of performing, or in the case of a lecture, delivering, it
in public; it includes the sole right of translation and of
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converti ic i
con Ort"niga;i;irarr;am into a non-dramatic work, and vice versa,
ey ma thegmg .';l]mophone records, movie films, and similar
i o vestefi e_lmcal performance of the work. As a rule the
e po e e be in the author, and continues for fifty years
ey s d Ori,mult in the case of pho_tographs and gramophone
auceds the thg _ahowner of the negative or plate is treated as the
negati‘;e e platerlg t lasts for fifty years from the time when the
Degative th was made. The right is personal property, and
pon the death of the owner to the persons named 1';:1 ‘his

will or entitled upon his intestacy. It is assignable in writing by

the ow . o ;
ner during his lifetime; but in spite of any assignment or

agreement made by the author, it wi i
it will - i
twenty-ﬁve years after his deatI,L FEVERLto s representatives
COI'II]‘E;: r1%ht to regist_ered trade marks grew out of the rules of
o 0;11:-) :I:v tal:ui eq;i!:y, under which a trader who passed off his
€ public as those of anoth i
Booc P : ) other was held liable to
exjsta%se:eand an injunction at the suit of the latter. These rules still
i € pp. _139—41'), but they have been supplemented by
s Ty provisions which enable a trader to acquire by registration at
et I::ltfnt_ Ofﬁc‘e the' exclusive right to use a distinctive trade mark
oo ;lx(:%ri)mthh. Iflllsdg_oods. Words (other than invented words
£ which directly refer to the ch ity of
o € character or quality of
. gehftzgds, ax:jd names of places, cannot be so approprigted %‘}?e
goodwﬂ]aotfrih e ;nar.k can be assigned only in connexion wit'h the
€ business concerned in the ich |
: goods for
be?[l‘;l registered, and comes to an end with that goodwivlvlhlch i has
and 'uf tt;injfir of mtere_st§ in the National Debt and pu.b]ic funds
e o th ebts of municipal and other public authorities, and of
de s, stocks, and shares in companies, is goveriled b
| El
Wrgliflrous statutes. Such interests cannot be transferred withoust/
transfeg;j:l:g [m moit cases a deed is required; in any case the
complete except by entry in the bo
: oks of
of gnglallll(_i or of the body or company concerned, the fank
. i?;lret :inﬁ has al{eady been said as to the assignment of
ordin g; lebts and Chqses in action’; and the law relating to
gotiable mstrument_s—bllls of exchange, cheques, and promiss
noizs——wﬂl be dealt with in the next chapter. , Y
SeCOI;dTRlIIJSTS. Tl¥e reader who has followed what was said in the
socor chapter will already have appreciated the nature of the
> one of the most characteristic institutions of English Law
3

e
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and its enormous importance as a part of our law of property. The

importance of trusts has been greatly increased by the Property

Acts, because, as we have seen, it is only by means of the trusts
that future interests in land can now be created (see p. 83).

Except that trusts of land must be created by writing, a trust
may be created by any sufficient expression of intention to create
it, whether the legal ownership is transferred to another to hold as
trustee or remains with the creator of the trust, who in that case
will himself be the trustee. (It may be noted that equitable rights
may themselves form the subject of a trust. A, who has an interest
in property held by B upon trust for him, may hold that interest
upon trust for D, or transfer it to C upon trust for I>.) If,
however, an attempt is made to create a trust by transfer to a
trustee, but the transfer itself fails from a defect in form—where
land, for instance, is transferred by unsealed writing, or the
transfer of shares in a company has not obtained some necessary
consent of the Treasury—the trust also will fail, unless the

transaction is one made for value, a term which includes
settlements or agreements for settlement in consideration of a
contemplated marriage, but not of one already celebrated. So too
an attempt to make a direct gift, which fails because the proper
method of transfer is not employed, will not take effect as a trust.
On the other hand, a trust will not fail because the intended
trustee refuses to undertake it, or, in the case of a trust created by
will, dies before the testator. A disposition, as distinct from
creation, of a trust, whatever its subject-matter, must be in
writing, and the term ‘disposition’ includes a mandate by the
beneficiary to his trustee to hold it on behalf of someone else.
Trusts arise not only by a direct expression of intention but also
by an inference or implication which may or may not correspond
to any actual intention. Thus an agreement for the sale of land
makes the vendor a trustee, subject to the payment of the
purchase money, for the purchaser. Upon a bequest to a trustee
upon trust for a beneficiary who predeceases the testator, the
trustee will hold the property for the benefit of the testator’s
representatives. A gratuitous transfer of property into the joint
names of himself and another will be presumed to be made upon
trust for the person transferring, unless there is something to
show that a benefit to the transferee was intended; such intention
will be presumed where the transfer is made by a father to his-




98  Property

child. Again, a person who acquires property for his own benefit
by taking advantage of his position as trustee will be treated as
holding it for the benefit of those entitled under the trust.

When all the possible beneficiaries are of full age and under no
disability (such as that of an infant or lunatic), they may put an
end to the trust by requiring the trustee to transfer the property to

them or to dispose of it according to their directions; and this is so -

in spite of any direction to the contrary in the settlement, such as
a direction that payment is not to be made to a beneficiary till he
reaches the age of twenty-five.

The duties of a trustee may be indefinitely varied by the terms
of the instrument which creates the trust, and may range from a
mere duty to make a legal conveyance to the beneficiary at his
request, and in the meantime to permit him to possess and enjoy
the property, to extensivé and onerous duties of management,
sale, investment, and application. of capital and income. Apart
from certain exceptional cases, a trustee is entitled to no
rt?muneration for his trouble, unless the terms of the trust so
direct, and is liable not only for dishonest dealing with the trust
property, but for all loss due either to non-observance of the
directions in the settlement and the general rules of law, or to
failure on his part to act up to the high standard of care which
v:equity and statute law require of him. The range of permissible
mnvestments, for instance, is defined by statute in so far as the
:e.ettlement makes no provision; but, even within the limits of
Investment allowed by statute or settlement, a trustee may incur
liability by want of due care in exercising his discretion. Any
failure of duty in a trustee, however innocent morally, is a breach
of trust. In practice, however, and especially in the matter of
investments, the older picture of an inexorable equity exercising
unrelenting vigilance over the trustee’s conduct is passing. It
would be impossible 1o persuade anyone to act as trustee unless
!:he discretion entrusted to him were very liberally conferred, and
it is now possible for a trustee to delegate to an agent, not merely
pieces of business requiring especial skill, but the whole business
of the trust, and escape liability so long as he acts in good faith.

In cases of doubt, a trustee may protect himself by obtaining, at
the cost of the trust property, the direction of the court, and the
Trustee Act 1925, section 61, had enabled the court to relieve a
trustee, who has acted honestly and reasonably and ought fairly to
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be excused, from liability for breach of trust. The Variation of
Trusts Act 1958 gives the court wide powers to vary trusts and
sanction dealings with trust property in the interests of beneficiaries.

Upon the death or retirement of a trustee, the surviving
trustees have, in the absence of any provision in the settlement,
the power of appointing another in his place. The court also has a
power to appoint new trustees and to remove a trustee for
unfitness or misconduct. ‘

The rights of the beneficiaries under a trust, as has already
been seen, are interests in property closely analogous to legal
interests, and but little inferior to them in security. Not only do
they hold good against the trustee himself, and against his
creditors during his life-time and his representatives after his
death, but also against all to whom he may have transferred the
property, and who cannot show that they acquired it for value and
without notice of the trust. Even where a trustee has misappropri-
ated trust property the fund may still preserve its identity, and, so
long as it can be identified, the rights of the beneficiaries will
attach to the fund into whatever form it may have been converted
by him. If he has used it to swell his bank balance, it will be
presumed that, in drawing on that balance, he has drawn out his
own money before touching trust money; if he has made an
investment with trust money—even an investment which is itself a
breach of trust—that investment is still trust property, to which
the trustees’ creditors have no claim.

We have seen that the difficulty of obtaining the gratuitous
services of suitable persons to act as trustees has necessarily led 1o
the practice of reposing an ever wider range of discretion in those
who can only thus be persuaded to act. The present danger is
perhaps not so much that an honest trustee may be unfairly
penalized as that a dishonest trustec may with impunity inflict
loss on the beneficiaries. The provision sometimes inserted in a
settlement for giving remuneration to a professional man who is
one of the trustees is open to considerable objection since it may
give him an interest in incurring expense, and will, in any case,
tend to make the other trustees leave the management mainly in
his hands. An Act of 1906 instituted the office of Public Trustee.
This officer may be appointed trustee under any will or

settlement, either as a mere ‘custodian’ trustee, in whom the -

ownership of the trust property is vested, leaving the active duties
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to other trustees; or as an ordinary trustee, with powers and
duties of management. Fees in proportion to the value are payable

in respect of all property in the hands of the Public Trustee; but.

his remuneration, like that of other Government servants, is a
fixed salary. The Consolidated Fund of the United Kingdom is
liable to the beneficiaries for the acts and defauits of the Public

Trustee and his subordinates. In recent years, however, the

Public Trustee has only had a small and declining proportion of
the total work of trusteeship and execurorship (see pp. 108-9),
and in 1972 a Committee of Enquiry recommended that no new
work should be taken on, and that the office be wound up and
merged with that of the Official Solicitor. But this recommend-
ation, accepted by the Government at the time, was later rejected
by the Government in 1974. The Public Trustee’s office therefore
continues to discharge the work it retains, though the volume of
this work is still declining. '

17. MORTGAGES AND PLEDGES OF PERSONALTY. Morigages
can be made of chattels personal as well as of land. A mortgage of
debts and of equitable interests in personalty can be made in the
form of a conveyance by the mortgagor to the mortgagee with a
proviso for redemption. The priority of successive mortgagees
depends on the date when the mortgagee gives notice to the
debtor or trustee. Morigages of shares are usually made by
depositing the share certificate with the lender. This, like a
deposit of title-deeds in the case of land (see p. 92), creates an
equitable mortgage. Priority, as between successive mortgagees of
shares, is determined by the date at which the mortgages were
effected, as a company is under no obligation to accept notices by
mortgagees. A mortgage of tangible property is made by a deed,
-which is called a Bill of Sale; and, under the Bills of Sale Act
1882 (as modified by the Consumer Credit Act 1974), it must be
in the form given in the schedule to the latter Act, and attested
and registered as required by that Act. It cannot be given in
consideration of any sum under £30. The priority of successive
mortgagees depends upon the order in which successive Bills of
Sale are registered. The Bills of Sale Acts do not apply to
documents accompanying transactions in which the possession of
the chattels passes. Therefore they do not apply to pledges.

A pledge is a security upon goods created by the actual transfer
of the possession of the goods themselves, or of such documents

_ directed by the court to be paid direct to the creditor.
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of title to goods as bills of lading, but without the conveyance of
any legal ownership. A pledge carries with it a power of sale, but
there is nothing corresponding to foreclosure. The business of
pawnbrokers, which consists in lending money upon pledges of
goods, is the subject of special statutory regulation.

18. LIENS. The term Len is used in different senses. A common
law or possessory lien is the right to retain goods, money, or
documents which are in one’s possession until payment of some
claim due from the owner. It commonly arises in respect of
services rendered in refation to the property, as in the case of the
carriage of goods; but in some cases, like those of a solicitor and
banker, the lien may be asserted in respect of the general balance
due from the customer. An innkeeper has a lien for his charges
upon the traveller’s goods brought to the inn, and, contrary 1o the
usual rule, has by statute been given a power of sale over such
goods. Liens of this kind, being mere rights of retention, are lost
a5 500N as possession is given up.

The equitable lien of the vendor of land, who has conveyed the
property without receiving payment of the purchase money, is
quite independent of possession, and gives a right to have the
property sold under an order of the court.

Maritime liens upon ships and cargoes are also in the nature of
mortgages or charges independent of possession. They arise in
respect of damage done by collision, and upon advances of money
or the rendering of services, such as salvage, in times of
emergency. Inasmuch as the fater advance or service is beneficial
to the holder of an earlier lien, it will, as a rule, rank in priority
to it. )

19. EXECUTION AND BANKRUPTCY. When judgement has
been obtained against a man in respect of any debt or liability, it
will be enforced, if need be, by execution, i.e. the court will make
an order, under which a sufficient part of the debtor’s property is
seized and sold or otherwise made available for payment. At one
time execution might be made against the debtor’s person, and he
could be kept in prison indefinitely in default of payment. Since
1869 imprisonment for debt has been rare, and by the Adminis-
tration of Justice Act 1970 it has been completely abolished, and
replaced by the remedy of amachment of earnings, ie. a
procedure whereby a portion of the debtor’s carnings may be
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When a person’s property is insufficient for payment ofﬁl‘us
debts, it would obviously be unfair that the (:.re@tors wlllo irst
obtain judgement and execution should b@ palfl in full,. eav.m'gt
nothing to those who may try to enfoFce their cl_alms later; xllor (;s 1f
desirable that a man should indefinitely remain unde_r a oal o
debts which (it may be through no fault of his own) he is m}alla :1 io
meet. This is the justification of the law _of bankruptcy3 origin 13; :
applicable only to traders, but now, with few excepnons,-t;) ?a
insolvent persons. A corporation cannot be made bal}kr_litpt, 1;1 :
company formed under the Companies Ac_t 19_48 or similar c;:'ar (tio
Acts can be wound up, and its proper;{y dlitnbuted, according

imilar to those applicable to bankruptcy.
ruj';'?lzliinelllior ora credIi)for presents his petition to the Bankl:uptcy
Court of the district in which the debtor resides or carries ox}
business—in London, the High Court; elsewhere, normally gne od
the County Courts. An act of bankl_*uptcy must bt‘: proved, atrllle
under this term are included various acts, which shov:ri o
debtor’s insolvency or his intention to delay or (_:lefrau | 1S
creditors, If this is proved, the court makes a prellml?ary order,
called a ‘receiving order’, which protects. the debtor’s prolzerttly
and prevents creditors from suing him w1th:)ut the lesive o 1(t :
court. The debtor may then (with the court’s approva ) ms fif
composition or scheme of arrangement with his credltors,h }1 {
this is not done he will be adjudicated bankrupt, and Fhi:h who ffoa
his property (not including property of which 1'16 1sd lmscfl: e
trustee, or—up to the value of £250—tl_1e tools of h1§ trade ;lm <
necessary clothing and bedding of hu_nsclf and his family) ‘;Lr
vest in the ‘official receiver’ (a pub_hc ofﬁcer) or some 0;1 :
trustee, and become divisible among his cFedltors Who prOVZeStO (]:_:r
debts. Previously the limit was £20, but it was raised to £k g
the Insolvency Act 1976. Rates and taxes, wages of cler] sfdaqn
servants, and some other claims are, within lm_nts, pal ) ; X
preference to others, and the rights of secured crejdltor_s, suc h as
mortgagees, are not prejudiced by the bankruptcy; but in getn o
the distribution will be made rateably. Vo]ur_ltary settlemer_xds %
particular family settlements made after marriage) are set g? e dz
a bankruptcy if made within two years before; and even i m&;he
within ten years before, unless it is sp(.}\.;vn thgt at the nm':tﬂed
bankrupt was able to meet his liabilities without the se

property.
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At any time after adjudication a bankrupt may apply to the
court for his discharge, which, if granted, will enable him to start
again, stripped of his property, but (with certain exceptions) free

-from any claim which might have been proved against him in the
bankruptcy. But the discharge may be refused or postponed if he
has been guilty of certain offences or misconducr in connexion
with the bankruptey, or if his assets are insufficient for the
payment of 50p in the £, unless this is shown not to be due to the

- debtor’s fault.

20. WILLS. A testator had, before 13 July 1939, an unlimited
power of disposition by will over all his proprietary rights which
survive - him, including, since 1925, an entailed interest in
possession. But on and after that date the Inheritance (Family
Provision) Act 1938 gives to the dependants of testator, and the
Intestates’ Estates Act 1952 gives to those of an intestate, power
to apply to the court for a reasonable maintenance out of the
estate, if such is not provided by the will, or the Jaw of intestacy,
or the combined operation of will and law where the intestacy was
only partial. The 1938 Act was repealed and replaced by the
Inheritance (Provision for Family and Dependants) Act 1975,
which increases the range of dependants who may apply for
provision on death and gives the court wider powers than
previously existed so that it can make whatever type of order may
be most appropriate in the circumstances. Dependants are
defined in the 1975 Act as g wife or husband; a former spouse who
has not remarried; a child of the deceased (including an
illegitimate or adopted child); a person who was treated by the
deceased as a child of the family in relation ro any marriage of the
deceased (e.g. a child of the deceased’s wife by a former
marriage); and any other person who was being wholly or partly
maintained by the deceased immediately before his death. To
qualify in this last category a dependant need not have been

related to the deceased, and thus a mistress would be included.
Furthermore there is no qualifying period during which the
applicant must haye received maintenance from the deceased.
‘Maintained” means that the deceased was making a substantial
contribution in Inoney or money’s worth towards the reasonable
needs of the applicant, and he did not receive full valuable
consideration for this: thus food and shelter are included in the
definition. The court may artach to its grant such conditions as it
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sees fit. The maintenance ordered may be in the form of a lump
sum, by way of periodical payments of income, or by transfer or
settlement of specific property, or the variation of a settlement.
Such payments to a spouse will normally end if he or she
remarries, but the original provisions in the 1938 Act cxc.ludmg a
child from further benefit on attaining the age of majority or on
marriage have been repealed by the 1975 Act. The court must
take into consideration the nature of the testator’s property, the
pecuniary position of the dependant, his or her conduct to th’e
testator, and any other relevant circumstance, and the testator’s
reasons for the dispositions made by him in his will. .

For the making of a will compliance with the following
formalities is now necessary: (1) The will must be in writin:g. (2)
It must be signed by the testator or by some person in his
presence and by his express direction. (3) The signature must be
made or acknowledged by the testator in the presence Of. WO or
more witnesses, both present at the same time. (4) The witnesses
must attest and sign the will in the testator’s presence, or
acknowledge their signatures in his presence. _

A soldier or airman on active service, or mariner at sea, can
make an informal will, even by word of mouth, which will be
valid provided that his communication to his audience: was no.t a
mere statement, but a request to him to see his intention carried
out. The Administration of Justice Act 1982 also sets out the form
of an international will recognized as formally valid _in all
countries subscribing to the Convention on International Wills.

Any legacy or benefit given by the will to a witness or to a
witness’s wife or husband was formerly void, though the will asa
whole was unaffected. But the Wills Act 1968 provides _that if a
will is already duly executed with two other qualified witnesscs,
the attestation of any person who would have been caught by this
rule must be disregarded.

A testator can revoke his will at any time during his life. But
breach of a contract not to revoke it will subject his estate to a
claim for damages. Furthermore, if two parties (usua_lly,. but not
necessarily, husband and wife) make ‘mutual wills’, with 1de:nt1cal
ultimate beneficiaries, the death of one of the parties w_1thout
alteration of his will may have the effect of binding the survivor to
make no alteration, in the sense that a trust will arise, under
which the terms of the will must be fulfilled. C
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A will is revoked (1) by the marriage of the testator, unless it
appears from the will that at the time it was made the testator was
expecting to be married to a particular person, and that he
intended that the will (or a particular disposition in the will)
should not be revoked by that marriage, and that marriage takes
place. (2) By the making of a new will or of a codicil or other
writing executed with the same formalities as a will, so far as such
later document is inconsistent with the will. A codicil is really a
supplementary will, and is generally used for making some
alteration in a will without revoking it as a whole. (3) By burning,
tearing, or otherwise destroying a will, if this is done by the
testator or any person in his presence and by his direction with
the intention of revoking it. (4) A complete and intentional
obliteration of a will or any part of it, so that what was written can
no longer be seen, amounts to a revocation of what is obliterated;
but merely striking words through with a pen or altering them has
no effect, unless the cancellation or alteration is signed by the
testator and attested by two witnesses like a new will. Where,
after a testator has made a will, his marriage is dissolved or
annulled, the will takes effect as if any appointment of the former
Spouse as an exccutor were omitied, and any devise or bequest to
such former spouse lapses.

The accidental loss or destruction of a will has no effect upon
its validity, and its contents may be proved by the production of
copies or drafts, or even by the recollection of persons who have
seen it or heard it read. -

Bequests of real estate are technically known as devises,
bequests of personalty as legacies. A legacy may be specific, i.e.
given in terms which show. that a particular thing and no other is
meant (e.g. ‘my only gold warch’, ‘my G.L.C. stock”). A legacy
which earmarks, not a particular thing, but a particular fund or
collection out of which it is to come (e.g. ‘one of my three violins’)
is called demonstrative. A legacy which earmarks neither thing

- nor collection (e.g. ‘a violin’, ‘€500") is called general. A bequest

of the surplus is called residuary. A specific bequest will fail, if
the testator parts with the thing before death. But a demonstrative
legacy, if the fund out of which it is to come ceases to exist before
the death, becomes payable as a general legacy. Devises are of two
kinds only, specific and residuary. The interests of all persons
who take under a will can rake effect only after payment of the
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deb
; ;2 ;s ;:‘ a;l:l c;i:c;:zetii Under the Administration of Estates Act
> nal est; i
theny del States are equally liable to the payment of
Und . . . .
containzraﬂcliz {\dmlmstrauon of Justice Act 1982, where a will
the tonrr v1(sie or _bequest to a child or remoter descendant of
leaving l'ssu,eanht]'le mt(j.n.ded beneficiary dies before the testator
e iss who are living at the time of the testator’s death’
o ) S a contrarjf Intention appears in the will the devise ,
pugusst pa;se.? to tht? Issue living at the testator’s d,eath For tI?;
andp arf;s ;ert;:,ﬁ prov1s:9n, such issve include illegitimate.children
nC S COnceiv ’
living dhemesons ed before the testator’s death and born
W .
" Wailiﬁtae bgqclilest fails through the death of the person for whom
o n e‘l, and does not pass under a residuary bequest, as
e essarily be the case if the bequest which fails is it:‘.clf
s uf;rNy; ];he property will be dealt with as upon an intestacy
par[h.; T tSTACY. Bc?for.e 1226, when a person died whollir or
Intestate, the distribution of his property differed widely

?;:eg(élgizcnieﬁd the o;;eranlon of the starutes of 1833 and 1859 o
Fomils Provc;;ases}.\ This Act has been further amended by the
propens OIheiogl ct 1966. Apart from these cases, the entire
prob dea,th o o ;111) that in which the deceased’s interest ceased
Sl eath ,ﬁrste. ¥y the executors or administrators on trust for
for e f mstance for t.he payment of his debts, and then

_ 1bution as laid down in the Intestates’ Estates,Act 1952

of the bogk. 6
The present rules are;
(D(Ii\fftﬁités of surviving spouse. He or she takes—
AL personal chaFtels (that is chattels such as furniture
cars, and articles of household or personal use 0;
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ornament, but not chattels used for business purposes).

(ii) If there is issue, £8,750, free of capital transfer tax.

(iit) If there is no issue, £30,000, free of capital transfer tax.

(iv) If there is issue, a life interest in half the remaining estate,
which may, at his or her option, be redeemed for a capital
payment. The other half, and the reversion in the first half,
are held on the ‘statutory trusts’ for the issue.

(v) If there is no issue, but there are parents, or, failing them,
brothers and sisters of the whole blood, then the spouse takes
half the remaining estate absolutely, the other half going to
parents, or being held on the ‘statutory trusts’ for brothers
and sisters, as the case may be.

{vi) The claims of the spouse override absolutely those of all
relations remoter than those mentioned in (v).

{(vii) Where part of the estate consisted of a ‘matrimonial home’,
i.e. a house in which the surviving spouse was resident at the
time of the death, the spouse may normally require the
representatives to appropriate the deceased’s interest in the
house in or towards the satisfaction of his or her absolute
interest in the estate.

The phrase ‘statutory trusts’ calls for some explanation. The
term ‘issue’ includes not only children, burt also the children of
children who have predeceased the intestate. The scheme is that
these take an ‘absolutely vested interest’ only on the attainment of
eighteen years or marriage. Until then, the property is held in
trust for them. Should a child die before attaining an absolutely
vested interest, his interest passes on to those next entitled, that is
to say, other children, a parent, brothers and sisters of the whole
blood, a surviving spouse, or remoter relatives if there is no
surviving spouse. The personal representatives have the powers
to maintain and advance children given to trustees by the Trustee
Act 1925. In order to equal the shares of the children, any sum
paid by the intestate to a child by way of advancement or on the
marriage of the child must be brought into account. An
advancement means a sum of money paid to a child to start him in

business or to make a permanent provision for him; it does not

include casual payments given as a present or to-help to tide over
temporary difficulties.

The interests of the children, if there is no surviving spouse,
absolutely override those of any other relatives. Under the
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Children Act 1975 an adopted child has the same right to succeed
on the intestacy of his adoptive parent as any other child.born to
that parent.

(2) Rights of Parents. Where there are no issue and no surviving
Spouse, the parents, if both are alive, take the Property in equal
shares. If only one js alive, that parent takes ]

(3) Righis of brothers and sisters of the whole blood. If spouse,

issue, and parents are al] lacking, the property is held on the -

statutory trusts for brothers and sisters of the whole blood, or the
* children of deceased members of that class.

4 Righs of remoter relatives. It must be emphasized that
relatives remoter than parents, or brothers or sisters of the whole
blood, and children of such brothers and sisters deceased, can
succeed to no part whatever of the estate, if there is g surviving
Spouse. If there is no Spouse, they take in the following order, (i)
brothers and sisters of the half blood; (i) grandparents in equal
shares; (iif) uncles and auats, who are brothers and sisters of the
whole blood of g parent of the intestate; {Iv) uncles and aunts who
are brothers or sisters of the half blood of 3 parent of the intestate.,
Class (ii) take the broperty absolutely. In the cage of Classes (i),
(iif), and (iv) the broperty is held on the statutory trusts, as in the
case of issue, Thus, just as grandchildren can take, so can
nephews and njeces and first cousins. But in the case of these
classes, the rule relating to the bringing into account of advances
does not apply. _ .

22. EXECUTORS AND ADMINISTRATORS. Even if 3 will does
not give property to trustees, the property, whether real or
Personal, does not go directly to those for whose benefit it is
given, nor does Property passing on intestacy go directly to those
entitled under the rules above stated. It vests in the first instance
in ‘personal Iepresentatives’, namely the executor appointed by

appointed as executor or administrator (but see pp. 99-100).
The executor or administrator, whose duties in many ways
resemble those of 3 trustee, must in the first instance discharge
the funeral Cxpenses, the cost (including the payment of capital
transfer tax) of obtaining probate of the will or ‘letters of

administration’, and the debts of the deceased. It s only after
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these claims are discharged that the executor or'zfidtxai:us:);t;i;;vzl:
transfer the property to those 'enutlec‘i; orl,f i e pm perty s
settled by will and the executor is not himself tru 'ﬂe’d o trustees
for them. In many cases, as where the persons Znt;n d ave not of
age, or not yet in existence, or ntohtet;rtt;; :E;nin, 2n execator or

inistrator will have to retain ) _ . :
zgii:iderab]e time, though he may sometimes rellllev: aﬁiz't’s:alifnbgrhe
payment or transfer into court, and in any case hi s
direction of the court when doubts arise as to the p

which he should take.



