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Criminal Law

Current positions

- Senior Assistant for Substantive and
Procedural Criminal Law (since June
2018)

- lawyer for the road traffic
department of the Basel Cantonal
Police.

Co-author of Swiss Criminal Law (with
Anna Petrig, 2015). Dr. iur. Nadine Zurkinden
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Criminal Law

Legal education and research experience

- Law studies in Bern, Switzerland and
Leuven, Belgium (2001-2007)

- Doctorate in Zurich
(2013)

- Researcher, Max Planck Institute for
Foreign and International Criminal
Law, Germany (2011-2015)

- Researcher and lecturer in Basel,
Switzerland (2015-2018) Dr. iur. Nadine Zurkinden
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Translated Legislation

Federal Constitution of the Swiss Confederation
https://www.admin.ch/opc/en/classified-compilation/19995395/index.html

Swiss Criminal Code
https://www.admin.ch/opc/en/classified-compilation/19370083/index.html
Swiss Criminal Procedure Code
https://www.admin.ch/opc/en/classified-compilation/20052319/index.html

See also www.rwi.uzh.ch/thommen for further information.
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Literature in English

Marc Thommen, Introduction to Swiss
Law, Zurich 2018 >
http://www.introductiontoswisslaw.ch/

Anna Petrig/Nadine Zurkinden, Swiss
Criminal Law, Zurich 2015

Francois Dessemontet/Tugrul Ansay
(eds.), Introduction to Swiss Law, 3rd
ed., The Hague 2004

Max Planck Information System for
Comparative Criminal Law: Infocrim.org

—

INTRODUCTION TO

SWISS LAW

EDITED BY
F. DESSEMONTET

Bera Pitsig
.............

= sui generis

Introduction to

Swiss Law

N\NS7/

Information System for Comparative Criminal Law

Introduction to the Lega-l System and Foundations of Criminal Law

KLUWER / SCHULTHESS

mplete and partial country reports covering 25 legal systems. All
work in

The Information System contains co
reports share a common structure to simplify the o
progress, therefore the reports are supplemented on a

omparison. The project is designed as a
regular basis.

1. Select the countries you want to compare.

... (e.g. China, France and Turkey) COUNTRIES

2. Select a topic. (optional)

TOPIC

.. (e.q. purposes of punishment, intent or self-defense)

You can search for keywords or select a topic from the > table of contents.
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Substantive Criminal Law

History



Swiss Confederation 1848

- 1848 First Swiss Constitution

- 19th Century: Cantonal
Criminal Codes but call for a
unified criminal law

- NB: Federal Council # power to
legislate but entrusts Carl
Stooss with the drafting of a
unified code in 1889

@ﬁﬁua'*awﬁfhmlﬁ&-mizn

Jj\.

»“‘COOOO\ S-S TS O

Bunbesverfassung ber Schweizerischen Eibgenossenschaft 7
, . ; . &
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Carl Stooss (1849-1934)

— Studies at University of Berne
(CH), Leipzig (Ger) and
Heidelberg (Ger)

— «Father» of the Swiss
Criminal Code (1937)

Carl Stooss (1849-1934)
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Carl Stooss (1849-1934)

— 1889: Mandate by the
Federal Council of
Switzerland to draft a
Criminal Code

— 1890-93: Comparison of all
25 cantonal criminal laws

— 1894: First draft CC

eeeeeeeeeeeeeee

CODE PENAL SUISSE
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Carl Stooss (1849-1934)

1898: Article 64%s Const.:

«The

Confederation is responsible
for legislation in the field of

criminal law»

1918: Federal Council dispatch

an official draft of CC to
Parliament

N 52

625

Bundesblaiil

89, Julrgany Bern, den 29. Dezember 1987,

Band 1IL

e w Jakr, 10 Frah
¥ wnd Fosibestetlangsgebth

inr iekungsjebhr: 30 Rappen dis Petitzeile oder diren Raum. — Tose
amp,

Trrach

ot tn_ers

Ablauf der Referendumsfrist: 29. Mars 1935,

Schweizerisches Strafgesetzbuch.

(Vom 21. Dezember 1937.)

Dic Bundesversammlung
en Bidgenossenschaft,

der schweizerise
gestitzt auf Art. 64 der Bundesverfassung:
nch Einsicht einer Botschaft des Bundesrates vom

ni
23. Juli 1918,
beschliasat:

Schweizerisches Sirafgesetzbuch.

Erstes Buch: Allgemeine Bestimmungen.
Erster Toil: Verbreehen und Vergehen.
Erster Titel
Der Bercich des Strafgesotzes.

Art. 1.
Strafl nur, wer eine Tat begeht, die das Gesew
ausdricklich mit Strafe bodroht.

Art. 2

Nach diesem Geseize wird beurteilt, wer nach dessen
Inkrafutreten ein Verbrechen oder ein Vergahen verabt

Hat jemand ein Verbrechen oder ein hen vor In-

krafitraten dieses Gesetzes verubt, erfolgt die Benrteilung

sbor erst ngchher, m ist dicses Gusets ansuwonden, wenn

os fir don Tater das mildere ist

Budesblatt. 89, Jabrg. Bd. TII 16

1. Keine St
enne Gesat

2. Zeiche
Gottung ses
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Carl Stooss (1849-1934)

— 21 December 1937:
Parliament accepts
Swiss Criminal Code

— 1January 1942: Enactment
— 53 years of legislation!

N 52 625

Bundesblaitt

20. Dezember 1987, Band 1IL

80. Jahrgan Bern, den
Tracheint micheattich. Press 50 o Franten i 270 e
had iittnngsgeshhr.
<r Geran Rassm. — [nscrats frasko &n

Binrackangsgevahe : 3 Rappen ou
Stampsi & Cle. in B0

Ablauf dor Referendwmsfrist: 20. Mars 1935

Schweizerisches Strafgeseizbuch.

(Vom 21. Dezember 1937.)

desversammlung
en Eidgenossenschaft,

Die Bu
der schweizerise
gestitzt auf Art. 64 der Bundesverfassum
nach Eiosicht einer Botschaft des Bundesrates vom

23 Juli 1918,

beschliasat

Schweize)

ches Strafgesetzbuch.

Erstes Buch: Allgemeine Bestimmungen.
Erster Teil: Verbreehen und Vergehen.
Erster Titel.

Der Bereich des Stralgesetzes.

Art.
ar, :lltrud(::.l‘AL—X ‘at begeht, die das Gesorz 1, Keine St

Strafbur ist
ausdraeklich mit St

Art. 2
Nach diesem Geseize wird beurieilt, wer nach dessen 2. Zeitiche
Gituag des

Inkrafureten ein Verbrechen oder ein Vargehen vernbt Canetan.
Hat jemand ein Verbrechen oder ein Ve
krafttreten dieses Gesetzes verubt, erfolgt die Beurteilung
aber erst nachher, so ist dieses Gesetz anzuwenden, wenn
os fiir don Tater das mildere ist
Bundesblatt. 80, Jabrg. Bd. TIL 1
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Legal sources of criminal law

In @ Confederation
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Art. 123 | — Swiss Constitution

“The Confederation is
responsible for legislation in &=
the field of criminal law and S,
the law of criminal
procedure”.
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Cantonal Substantive Criminal Law

§ 13 CC/Lucerne

y,Uunwarranted Shooting: Any
person who — without
authorization — fires a gun or
detonates explosive charges at a
wedding is liable to a fine”

Article 19 CC/Appenzell A.Rh.
,any person publicly displaying
indecent behaviour is liable to a
fine.”
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Legislation: the main source

e Criminal Code
(in force since 1 January 1942)

e Juvenile Criminal Act
(in force since 1 January 2007)

 Military Criminal Code

(in force since 1 January 1928)

Schwcizerisches Strafgesetrbuch ‘

32 1 O alles einblenden | Artikeliiber

- Militéirstrafgesetz

Sch e
Jugendstrafn (MstG)
Rt o1 13 Juni 1927 (Stand am 1. Januar 2018)

Le droit pél‘lil Die Bu versammlung der Schweizerischen Eidgen

[ gestutzt auf die Artikel 60 und 123 Absatze 1 und 3«
nach Einsicht in die Botschaft des Bundesrates vom 2

beschiiesst-
- @ Erstes Buch: Militarstrafrecht

B sismpivenag - (® Erster Teil:* Allgemeine Bestim
- (# Erster Titel: Geltungsbereich
- (# Art. 1 1. Keine Sanktion ohne Gesetz
1. Keine Sanktion ohne Gesetz

Fine Strafe oder Massnahme darf nur weaen einer T:
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Secondary criminal law

In more than 200 acts & ordinaces,
e.g..

e Road Traffic Act
e Narcotics Act

e Foreign Nationals and Integration
Act

 Therapeutic Products Act
e Customs Act
e VAT Act
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Substantive Criminal Law

Swiss Criminal Code of 21 December 1937
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Swiss Criminal Law

Philosophy Enforcement of

Criminalistics Criminology o Criminal Law Sentences and
of Criminal law

Measures
|
| |
Substantive
Criminal Law Criminal Procedure
(Swiss Criminal Code)
1
| ] | ]
General Part Specific Part Third Part: ?rri?inr\l:?}fsrt]i:ef Federal Code of
Art. 1-110 Art. 111-332 Introduction of Code . Criminal Procedure
Authorities
| |
| | | |
Criminal Liabilit Sanctions . Pr_inciples V. Coerc_ive Measures
y (sentences/measures) 1. Trial R_ules VI. Pr_ellm. Proceed.
Art. 1-33 IIl. Parties VII. Principal Proceed.
Art. 34-73 IV. Evidence VIII. Special Proceed. ...
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Swiss Criminal Law

Philosophy Enforcement of
Criminalistics Criminology o Criminal Law Sentences and
of Criminal law Measures
|
| |
Substantive
Criminal Law Criminal Procedure

(Swiss Criminal Code)

il [ I ] [ ]
General Part Specific Part hird Part: ?gﬁ{:;?}&:ii Federal Code of
Art. 1-110 Art. 111-332 Introduction of Code . Criminal Procedure
Authorities
[
u\ 1 I
| | | |
e T Sanctions . Pr_inciples V. Coerc_ive Measures
Y (sentences/measures) 1. Trial R_ules VI. Pr_ellm. Proceed.

I1l. Parties VII. Principal Proceed.
Art. 34-73 IV. Evidence VIII. Special Proceed. ...
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How do the different parts work together?

Article 111 SCC D
,Any person who kills a

intentionally...

is liable to a custodial sentence of
not less than five years”

Swiss Criminal Law




Article 111 SCC D

,Any person who kills a person
intentionallys.




Article 111 SCC D

is liable to a custodial sentence of e

not less than five years”
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Crime categories

> Custodial sentence of . -
: Intentional homicide
e Felonies more than 3 years (Art. 111)
° C (Art. 10 Abs. 2) '
q>) Custodial sentence not
. exceeding 3 years or Assault
Q) MR monetary penalty (Art. 123)
m (Art. 10 Abs. 3)
Fine Minor assault

Contraventions (Art. 103) (Art. 126)
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Swiss Criminal Law

Criminalistics

Criminology

Philosophy

of Criminal law

Criminal Law

Enforcement of
Sentences and
Measures

Substantive
Criminal Law

Criminal Procedure

(Swiss Criminal Code)
|
| | | ]
General Part Specific Part Third Part: ?gﬁﬂ:?}&?ii Federal Code of
Art. 1-110 Art. 111-332 Introduction of Code . Criminal Procedure
Authorities
| | | |
T Sanctions . Pr_inciples V. Coerc_ive Measures
Y (sentences/measures) II. Trial R_ules VI. Pr_ellm. Proceed.

Art. 1-33 IIl. Parties VII. Principal Proceed.
Art. 34-73 IV. Evidence VIII. Special Proceed. ...
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General Part | — Art. 1-33 CC

General Provisions on Criminal
Liability that apply to all offences

- Territorial Application

- Crime Categories

- Intention/Negligence

- Excuses/Defences

- Law on Attempts

- Participation/Complicity

Table of contents

Book One: General Provisions
Part One: Felondes and Misdemeanours
Title One: Scope of Application
1. Mo penalty without a law
2. Commencement of applicabil

¢ misdemean ours agansd state commatted abroad

minors sbroad

abread prosecuted in tems of an

ntal disorder and

o legal responsibility

uplawfulness

For aempts

d achve sepentance

Art 1
Art 2

Art 3
At 4

Art 5

Am &
A 7

Ar B
Art #
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Elements of Crime

Unlawfulness

Culpability

Criminal Liability

Objective Elements Subjective Elements
- Offender - Direct Intent

- Object of the Crime - Conditional Intent
- Act

- Result

- Causation

Justification
- Self-Defence - Knowledge (of threat)

- Necessity - Will (to defend)

- Consent

- Criminal Responsibility
- Error of Law
- Unreasonableness

—

__ Objective

Wrong

Subjective
Blame
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E.g.: Art. 12 Intention and negligence/Definitions

1 Unless the law expressly
provides otherwise, a
person is only liable to
prosecution for a felony or
misdemeanour if he
commits it wilfully.
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E.g.: Art. 12 Intention and negligence/Definitions

2 A person commits a felony Schwelzerisches Strafgesctzbuch
or misdemeanour wilfully if
he carries out the act in the
knowledge of what he is
doing and in accordance
with his will. A person acts
wilfully as soon as he o
regards the realisation of
the act as being possible
and accepts this.
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E.g.: Art. 12 Intention and negligence/Definitions

3 A person commits a felony or Schmchserinches Strafgesctsbuch
misdemeanour through
negligence if he fails to consider
or disregards the consequences
of his conduct due to a culpable
lack of care. A lack of care is
culpable if the person fails to
exercise the care that is 5
incumbent on him in the
circumstances and
commensurate with his personal
capabilities.
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E.g.: Art. 12 Intention and negligence/Definitions

Chris robs Lenny on a
bridge and beats him up.
He then throws him into
the cold river where Lenny
dies.

Intentional or negligent
homicide?
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Swiss Criminal Law

Philosophy Enforcement of

Criminalistics Criminology o Criminal Law Sentences and
of Criminal law

Measures
|
| |
Substantive
Criminal Law Criminal Procedure
(Swiss Criminal Code)
| |
| | ] | ]
General Part Specific Part Third Part: ?gﬁﬂ:?}&?ii Federal Code of
Art. 1-110 Art. 111-332 Introduction of Code . Criminal Procedure
Authorities
| |
| | | |
Criminal Liabilit Sanctions . Pr_inciples V. Coerc_ive Measures
y (sentences/measures) 1. Trial R_ules VI. Pr_ellm. Proceed.
Art. 1-33 IIl. Parties VII. Principal Proceed.
Art. 34-73 IV. Evidence VIII. Special Proceed. ...
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Specific Criminal Acts

Life and Limb (Art. 111 ff.)

Property (Art. 137 ff.)

Personal Honour (Art. 173 ff.)

Liberty (Art. 180 ff.)

Sexual Integrity (Art. 187 ff.)

Family (Art. 213 ff.)

Public (Art. 221 ff.)

Counterfeiting of Money (Art. 240 ff.)

Forgery (Art. 251 ff.)

Public Order (Art. 258 ff.)

Genocide, Crimes against Humanity, War Crimes (Art. 264 ff.)
State and National Security (Art. 265 ff.)

Will of the People (Art. 279 ff.)

Official Powers (Art. 285 ff.)

Foreign Relations (Art. 296 ff.)

Administration of Justice (Art. 303 ff.)

Offences against Official or Professional Duty (Art. 312 ff.)
Bribery (Art. 322ter ff.)

Title Ome: Offences against Life and Limb
1. Hormicide

I ide Art 111
M Art 112
M Art 113
E L Art 114
b Art 115
I Art 116
i Art 117
2. Abortion,

Tllegal abartion Art 118
Legal abertion Art 119
Contraventicns by phyncian: Art 120

Art 121

Art 122

Art 123

Art 124

Art 125

Art 126

4. Endangering the life or health of ancther,

Abandonment Art 127
Failure to offer 5id in an emergency At 128
Falee alarm Art 12gh
Endmgening life Art 129
Hepealed Art. 130-132
Erawling Art 133
Attack Art 13
Reprezentanons of acts of viclence Art 135

Administering substances capable of causing injury to chil deen

Ant 136
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E.g. types of homicide

Intentional
homicide

Murder

Manslaughter

Negligent
homicide

Privilieged
crime

Inciting and
assisting suicide

Hom. at request

Infanticide
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Article 111 Intentional homicide

Any person WhO kl”S a Schweizerisches Strafgesetzbuch
person intentionally, but
without fulfilling the

special requirements of
the following articles, is
liable to a custodial ©

sentence of not less than
five years.
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Article 112 Murder

Where the offender acts in a Bl et sk

particularly unscrupulous
manner, in which the
motive, the objective or the
method of commission is
particularly depraved, the
penalty is a custodial o

sentence for life or a custo-
dial sentence of not less
than ten years.
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Article 113 Manslaughter

Where the offender acts in a
state of extreme emotion
that is excusable in the
circumstances, or in a state
of profound psychological
stress, the penalty is a

Schw clrerisches Strafgosctsbuch

custodial sentence from one
to ten years.
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Article 114 Homicide at the request of the victim

Any person who for Seirelorisehies Berafuetaben
commendable motives, and in
particular out of compassion
for the victim, causes the
death of a person at that
person’s own genuine and
insistent request is liable to a o
custodial sentence not
exceeding three years or to a
monetary penalty.
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Article 115 Inciting and assisting suicide

Any person who for selfish Bt e S s
motives incites or assists
another to commit or attempt
to commit suicide is, if that
other person thereafter
commits or attempts to
commit suicide, liable to a o
custodial sentence not
exceeding five years or to a
monetary penalty.
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Article 116 Infanticide

If a mother kills her child -

either during delivery or
while she is under the
influence of the effects of
giving birth, she is liable to
a custodial sentence not ©

exceeding three years or
to a monetary penalty.
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Article 117 Homicide through negligence

Any person who causes S
the death of another
through negligence is
liable to a custodial
sentence not exceeding
three years or to a
monetary penalty.
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Domestic Tyrant (BGE 122 1V 1)

Y constantly abused his wife X. In
January 1993, he told their
daughter that her mother was
going to die during the course of
that year. On 15 March 1993, Y
showed his wife a revolver he had
bought in order to kill her. He
then put it under his pillow and
went to sleep. At one o’clock in
the morning, X took the revolver
and shot Y dead while he was
sleeping.
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Swiss Criminal Law

Enforcement of

o - Philosophy -
Criminalistics Criminology o Criminal Law Sentences and
of Criminal law Measures
|
| |
Substantive
Criminal Law Criminal Procedure
(Swiss Criminal Code)
1
| | |
General Part Specific Part Third Part: ?gﬁﬂ:?}&?ii Federal Code of
Art. 1-110 Art. 111-332 Introduction of Code . Criminal Procedure
Authorities
|
| | |
Criminal Liability Sanctions . Pr_inciples V. Coerc_ive Measures
(sentences/measures) II. Trial R_ules VI. Pr_ellm. Proceed.
Art. 1-33 IIl. Parties VII. Principal Proceed.
Art. 34-73 IV. Evidence VIII. Special Proceed. ...
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Death penalty is history

13 June 1782: Anna Goldi(n) >
last person executed/behead-
ed for witchcraft in Europe.

18 October 1940: Hans
Vollenweider > Last person
executed in Switzerland

|

Fictional portrait by Patrick Lo Giudice




Carl Stooss (1849-1934)

— His dual system of sanctions
- Sentences and Measures

had great influence on legal
systems of other european
countries

Carl Stooss (1849-1934)
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Dual System of Sanctions

Retribution Prevention

Sentences | Measures
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Art. 56 — Therapeutic Measures and Internment

A measure is ordered if a penalty e
alone is not sufficient to counter
the risk of further offending by
the offender...
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Art. 57 — Relationship between measures and
penalties

LIf the requirements for both a penalty and a
measure are fulfilled, the court shall order both
sanctions.

2 The implementation of a measure under
Articles 59-61 takes precedence over a custodial
sentence that is imposed at the same time or
which is executed through revocation of a
suspended sentence or recall to custody.
Likewise, the reactivation of the execution of a
measure in accordance with Article 62a takes
precedence over a cumulative sentence imposed
at the same time.

3 The deprivation of liberty associated with the
measure must be taken into account in
determining the penalty.

Schwelzerisches Strafgesetzbuch
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Law of criminal sanctions

Sentences

— Monetary penalties

—  (Community service; until 2017)
—  Custodial sentences

— Suspended sentences

— Determination of the sentences

Measures

— Indefinite incarceration
— Therapeutic Measures
—  Employment ban

—  Driving ban

—  Forfeiture etc.
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Sanctions

Sentences

Measures

Protective measures

Other measures

Thearapy

Isolation

personal

material

Monetary penalty

In-patient treatment of

Indefinite detention

Good behaviour bond

Confiscation of

Art. 34 mental disorders Art. 59 Art. 64 Art. 66 Dangerous Goods Art. 69
| | 1} | | | |
Custodial sentence In-patient treatment of 1 . Asset Forfeiture
E . ff.
Art. 401, addiction Art. 60 I xpulsion Art. 660 Art. 70 .
T | I 1 |
Fines In-patient measures for : IP hibition f .
Art. 106 young adults Art. 61 1 ronibition trom carrying Use for the benefit of the
out a specific activity,
H 1 1 hibiti f person harmed
H Out-oatient treat " : contact prohibition an Art. 73
. ut-patient treatmen exclusion order Art. 67 ff. ’
. Art. 63 1
. |
o e e e e e e e | 1 I
i | . Disqualification from
driving Art. 67e
Retrospective in-patient Retrospective indefinite 1
measure detention Publication of the
Art. 65 Abs. 1 Art. 65 Abs. 2

judgment Art. 68

* Community service is no longer a separate type of sentence. However all sentences up to 6 months can be converted
into community service (Art. 79a).
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Art. 47 — Principles of Sentencing

The court determines the e
sentence according to the
culpability of the offender...
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