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ontrary to the ordinary meaning of a provision in context and in the light of its object and
*ose. The Russian ruling should not be seen as a protest, and there were ways—falling
bort of amendment to the Russian Constitution—whereby compliance with the ECtHR

Secision might be achieved.
Russian courts interpret treaties in accordance with the Vienna Convention on the
of Treaties, but may apply for assistance from the Ministry of Foreign Affairs or the

. THE USA

inder Article 11 s 2 of the Constitution of the USA, adopted in 1787 when the original
' nfederal system was replaced by a fully federal system, the President:

shall have Power, by and with the Advice and Consent of the Senate, to make Treaties,
provided two thirds of the Senators present concur . . .

It is clear that ‘Advice and Consent’ was intended to require consultation of the Senate
; ing negotiations, but following one unhappy experience, the first President, George
Washington, limited consultation to approval of treaties before ratification. The indepen-
ent power of the Senate to reject or delay approval of treaties submitted by the executive
 substantial.

Article VI s 2 further provides that:

" This Constitution, and the Laws of the United States which shall be made in Pursuance
*thereof; and all Treaties made, or which shall be made, under the authority of the United
States, shall be the Supreme Law of the Land, and the Judges in every State shall be bound
 thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.

International law was accepted as part of the law of the individual States, and following the
formation of the USA it was also accepted as part of federal law without the need for in-
orporation by Congress or by the President—thought this has recently been questioned.

ernational law is, however, regarded as subject to the Constitution and thus, at national
evel, to ‘repeal’ by later US law. Wherever possible a US statute is construed so as not to
eonflict with international law.*®

International law and international agreements binding the USA may be interpreted
and enforced by US courts. According to the Third Restatement of the Foreign Relations
aw of the United States:

(2) Cases arising under international law or international agreements of the United
States are within the Judicial Power of the United States and, subject to Constitu-
tional and statutory limitations and requirements of justiciability, are within the
jurisdiction of the federal courts.

(3) Courts in the United States are bound to give effect to international law and to inter-
national agreements of the United States, except that a ‘non-self-executing’ agree-
ment will not be given effect as law in the absence of necessary implementation.’”

_ flerminations of international law by the Supreme Court, including review of State laws
S grounds of inconsistency with international law, are binding on the States and on State

:’ Shelton, 2011, p 523.

" InAlBihapi v Obama, US Court of Appeals No 09-5051, (2010), however, the Court found that Congress

7not intend the international laws of war to constrain the President’s war powers as defined under statute.
Chapter 2 Status of International Law and Agreements in United States Law, s 111.
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courts. There are complex rules of constitutional law and practice determmmg whethe itments, 1
agreement is ‘self-executing’ in the USA, and these have little regard to mternatlonal l:,: - changes
of treaty interpretation. They were applied by the Supreme Court in the case of g,  be voted b
v Texas, described in Section IT A (n 14) of this chapter, where the majority helq N Roes in dom
judgment of the International Court of Justice did not constitute a self—executmg obli Protection
tion in the USA.*® In response, a Joint Task Force of the American Bar Association and 1

ition
American Society of International law on Implementing Treaties under US Law stud; g tll):;slolla}f
Medellin and in its Report recommended expedited legislation where there was immjpg < through U
risk of treaty-breach by the USA and, for future treaties, better identification by the exe L .
tive and the Senate of self-executing provisions and delay in bringing a treaty into or ety = @

until other provisions were implemented by legislation.> ernationa!
On ratifying the International Covenant on Civil and Political Rights in 1992, thej'
government attached a declaration stating that Articles 1 through 27 of the Covenant w
not self-executing, and there has been no implementing legislation. The US Senate, in o
ing ‘advice and consent’ to a treaty, now states which of its provisions are self-execy -'
Where an agreement is given effect in US law, it is the implementing legislation, not ‘
agreement, which is regarded as US law.*° gations at the
Under US judicial practice, great weight is given to views on questions of internatig
law expressed by the US government, whether by way of amicus curiae briefs, interye

tions as a party, or ‘executive suggestions, mainly so that the USA should speak with og
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atification a

voice on such questions. r, almost nes
The receptiveness of the USA to international law has, however, been challenged both: ange in UK 1
federal and at State level by a series of bills which would prohibit use of international ar ment from r

foreign law. A typical example was the Oklahoma ‘Save our State’ resolution which wou
have prohibited the State courts from considering international law. Most of these bi
have been struck down as unconstitutional, but they betray ignorance of their practig
implications and send a damaging message abroad.*'
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F. THE UK

Under the unwritten constitution of the UK, Parliament has the supreme power to esta
lish and to change the law of the UK. The conduct of foreign affairs, including the conclt \
sion and termination of treaties, remains under the royal prerogative—which means tha t 1998*° was
it is carried out by the government of the day, who are broadly accountable to Parliamen mestic applic

Customary international law has long been regarded as part of the law of Englan ‘Parliament n

and of Scotland without any need for specific incorporation, and this rule has also ap 1ade clear by
plied in Commonwealth States as part of the common law.** The modern approach sta K to a judgm
rather that ‘international law is not a part of, but is one of the sources of the commo an on allowin
law’*® Treaties, however, are not regarded as a source of rights or obligations in domesti D implement t
law. The reason is that otherwise it would be open to the executive to alter national Ia choice of non-c
by a treaty instead of through the enactment of legislation and thus to bypass the "

premacy of Parliament. It is in theory open to the executive to assume international leg . Ry rer v

For detail, se

* See nn 14 and 15. atifying treaties.

* Report at http://www.americanbar.org/content/dam/aba/migrated/leadership/2010/midyear /dail For the new
journal/108C.authcheckdam.pdf. 753-

4% Third Restatement of the Foreign Relations Law of the US. See also Jackson, 1987; Riesenfeld and Abbotl L For UK prac
1994; Aust, 2013, pp 174-6. “ C '%2, especis
41 See Fellmeth, 2012; Shelton, 2011, esp. pp 655-9; Bradley, 2014; Sloss, Ramsey and Dodge, 2011 Evidence to ]
2 For the position in Canada, for example, see R v Hape [2008] 1 LRC 551, paras 34-46. lLs"rd Hoffm:
** Per Lord Sumption in Belhaj v Straw [2017] UKSC 3, para 252. i
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fments, but these will not be given effect within the national legal system if they

b changes in the law or the jurisdiction of the UK or the payment of money (which

yoted by Parliament). The executive may conclude treaties which do not involve

'« in domestic law—for example Treaties of Friendship or Investment Promotion
tection Agreements. |

oosition was expressed succinctly by Lord Templeman thus in a case which fol-

i the collapse in 1985 of the International Tin Council and the attempts of its credi-

through UK courts to recover their losses from its member States:

treaty is 2 contract between the governments of two or more sovereign States.
7 ational law regulates the relations between sovereign States and determines the

’dity, the interpretation and the enforcement of treaties. A treaty to which Her Majesty’s
overnment is a party does not alter the laws of the United Kingdom. A treaty may be
2 orporated into or alter the laws of the United Kingdom by means of legislation. Except
s the extent that a treaty becomes incorporated into the laws of the United Kingdom by
tatute, the courts of the United Kingdom have no power to enforce treaty rights and obli-
ations at the behest of a sovereign government or at the behest of a private individua

1'44

der Part 2 of the Constitutional Reform and Governance Act 2010,* which replaced
constitutional convention, formerly known as the Ponsonby rule, all treaties subject
:.,, tification are laid before Parliament for 21 days on which it is sitting. It has, how-
almost never happened that for a treaty—even an important one—not requiring any
nge in UK law, Parliament has pressed for a debate. The 2010 Act prohibits the gov-
ment from ratifying if the House of Commons vote against it, and imposes conditions
e House of Lords vote against.*® The Foreign and Commonwealth Office since 1996
gompany the treaty with an Explanatory Memorandum highlighting issues of signifi-
ce.”” Where the treaty requires changes in UK law or payment of money, the govern-
nt also secure passage of the necessary changes—whether by Act of Parliament or by
condary legislation—Dbefore the treaty is brought into force for the UK. The government
ver deliberately assumes international commitments without being able to give internal
to them. These constitutional constraints have meant that the UK has rarely been
und in breach of its commitments.*® Violations of the ECHR found against the UK are
ery small proportion of the individual complaints brought, and the Human Rights
ict 1998 was designed to reduce their number by providing a more effective system of
mestic application.
PParliament may, however, decide as sovereign to violate treaty commitments. This was
ade clear by the Lord Chancellor in the context of the question of the response by the
K'to a judgment of the European Court of Human Rights declaring unlawful the total
ian on allowing prisoners to vote. The government accepted its international legal duty
Oimplement this decision, but draft legislation presented to Parliament permitted it the
l0ice of non-compliance.*

: JH Rayner v Department of Trade and Industry [1988] 3 All ER 257; 81 ILR 670. 4Ccab:
) .For detail, see Barrett, 2011. House of Commons Note SN/1A/5855, Parliament’s new statutory role in
' g treaties.
‘77§§r the new arrangements, see Hansard, HC, vol 576 (16 December 1996) WA 1101, (1996) BYIL 746
:: For UK practice see Aust, 2013, pp 168-71.
. C 4.12, especially s 3.
: Evidence to HL Select Committee on the Constitution 21 November 2012, QQ 2-7. The Lord Chancellor

Lord Hoffmann’s judgment in R v Secretary of State for the Home Department ex parte Simms [2000] 2
15
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The UK government does not direct the courts on questions of internationa] law,
quest from the court or from a party to litigation, however, the Foreign and Commgp
Office issues certificates on points of fact peculiarly within the knowledge of the g
ment—for example, whether an entity is recognized as a State or government and i
an individual has been notified and received as a diplomat. These are accepted ag g
sive. Where a point of international law of interest to the government is in issue i
tion, the Attorney-General may nominate counsel to assist the court as amicus cypig
although counsel so nominated may be assisted by government legal advisers, he gr:
not directly instructed and remains an independent ‘friend of the court’ .

These brief and superficial surveys illustrate that at the stage of national accep
as well as of national judicial application of international law obligations, the met
employed do not turn on any universally applicable theory of the relationship. The
rather on the relationship between the executive, legislative, and judicial organs of

:wi.: ther

into ¢

nized, on how subsequent application can be effectively guaranteed, and on whethe

the ac
national courts are independent of the executive in determining issues of international ation of t!
ng or takil
ational la

V. SOME PROBLEMS WHICH ARISE '
IN NATIONAL COURTS VHAT 1¢
'HE CO!

Examination of cases in national courts where the question of the relationship bet :
international and national law has been raised shows the extreme diversity of the iss st cases, ¢
which present themselves. In many cases these issues are not capable of easy resolutiol nal law, b
terms of national constitutions, far less in terms of general theories. ses. Thus,

of the matt
A. DOES A RULE OF CUSTOMARY INTERNATIONAL LAW |
PREVAIL OVER CONFLICTING NATIONAL LAW?

national C
ght of forcil

It seems that all national legal systems accept customary international law as an integ : A

part of national law. Incorporation is specifically provided for in some constitutions, b nce of ‘nece
in others which make no express provision the result is the same. The nature of custo UK geern
ary international law as part of Scots law was examined for the first time in 1999 byt 'terveptlo
Appeal Court of the High Court of Justiciary in two criminal cases where the defendai ainst ﬁ:: pnp
charged with sabotage against Britain’s nuclear weapons, argued as ‘reasonable excuse ones tk}at‘
their conduct the international illegality of holding these weapons. The court held, witha ¥automatica

citing Scottish authority since there was none, that a ‘rule of customary international a8 fam itted by ¢
a rule of Scots law’. It was not a fact to be established (like foreign law) by expert evidene ry t.° moder:
but was to be argued by submission and decided by the judge.* ithout 4

English courts, however, found themselves for many years precluded from applyif }aw had
modern customary international law rules on restricted State immunity because the ol ery rel
rule of absolute State immunity had become embedded, or ‘transformed’ into Eng i 1 t%mt e
common law by judicial decisions. Under the rules on precedent, the judges maintal b with reluct

that these could be reversed only by the House of Lords as the supreme appellate bod} . .
Eventually Lord Denning, presiding over the Court of Appeal in the case of Trenfi Qi frendtex Tr
Trading Corporation Ltd v Central Bank of Nigeria, persuaded one of his two judicia

fitical comment,
2 Air Transpo
etary of State
** Legality of t
” R v Jones |2
ICtober 2012, N

*! Cases of John v Donnelly and Lord Advocate’s Reference No 1, 2000, 2001 SLT 507 (Greenock anti-nucee
activists), described in Neff, 2002.
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< that this attitude was wrong. Customary international law was incorporated into
L so that when its rules changed, English law also changed. Lord Denning said:

Stional law does change, and the courts have applied the changes without the aid
ct of Parliament. Thus, when the rules of international law were changed (by the
: public opinion) $o as to condemn slavery, the English courts were justified in
the modern rules of international law . . . 2

! " courts seldom set aside national law because of its conflict with customary
tonal law, but the Court of Justice of the EU—functioning at a level intermediate
5 the international legal order and national legal orders—set out criteria under
it might review Union law for consistency with customary international law. In the
Seport Association of America case,” the Court held that customary rules could
ed on by an individual as against an EU act insofar as, first, the rules were capable
g into question the competence of the Union to adopt the act challenged and,
by the act was liable to affect rights or to create EU obligations. It then held that
on of the EU’s carbon-trading scheme to international flights by non-EU airlines

b or taking off from territory of the Member States was consistent with customary

tional law principles regarding sovereignty and jurisdiction.

E AT IS THE MEANING OF AN INTERNATIONAL LAW RULE
HE CONTEXT OF DOMESTIC LAW?
i

st cases, the national court does not merely decide whether to apply a rule of inter-
I law, but on the effect of the international rule in the domestic law context where
es. Thus, in the Scottish nuclear weapons protesters cases described in Section V
52) of this chapter, holding that international law was part of Scots law was not the
fthe matter. The court had then to consider whether the holding of nuclear missiles
wiul under international law—a question which had been carefully avoided by the
jational Court of Justice®*—and further whether international law gave individuals
it of forcible intervention to stop international crimes such as would amount to a
ce of ‘necessity’ under Scots criminal law. The Appeal Court held that the conduct of
UK government was not illegal and that international law conferred no right of forc-
ntervention on individuals. The UK House of Lords, dismissing claims by protesters
St the impending conflict in Iraq that they were ‘preventing crime) held in the case of
Oes™ that, although a crime of aggression existed in international law, it did not fol-
itomatically that ‘aggression’ was an offence in domestic law. Aggression was a crime
fitted by a State, not precisely defined under international law, and it would be con-
{10 modern constitutional practice for English courts to treat it as a crime in English
Mithout specific statutory authority. As to the argument that the crime under interna-
al law had been tacitly assimilated into domestic law, Lord Bingham maintained that
“Very relevant not only that Parliament has so far refrained from taking this step but
Mt it would draw the courts into an area which, in the past, they have entered, if at
ith reluctance and the utmost circumspection’

Wendtex Trading Corporation Ltd v Central Bank of Nigeria [1977] 1 QB 529; [1977] 1 All ER 881. For
cal FOmment, see Collier, 1989.
Air Transport Association of America, American Airlines Inc, Continental Airlines Inc, United Airlines Inc v
a Ofstatefor Energy and Climate Change, Case C-366/10 [2012] 2 CMLR 4; Denza, 2012.
l'eg“m}’ of the Threat or Use of Nuclear Weapons, Advisory Opinion, IC] Reports 1996, p 226.
Rv]""es [2006] UKHL 16. See also remarks of US Court of Appeals in Hamdan v US, Judgment of 16
POEr 2012, No 11-1257.
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had jurisdiction to review the legality of the detention of prisoners in the Guanténamgs
Naval Base in Cuba, applied the terms of the Lease Agreement of 1903 under which @
conferred on the USA ‘complete jurisdiction and control’ over the Base while retgir
ultimate sovereignty. The majority inferred from the Agreement that the relevant

should be construed to give US federal courts jurisdiction.

‘rights of custody’ in the Hague Convention on the Civil Aspects of Child Abductjoy
determine whether a father with a ne exeat right under Chilean law restricting remef
of his son from Chile without his consent was entitled to demand his return under
Convention. The Supreme Court had regard to the object and purpose of the Conventi
the negotiating history, the views of the State Department and decisions of courts in g}
contracting States in deciding that a ne exeat right amounted to a right of custody.*’

Alien Tort Statute 1789,°® which confers original jurisdiction on federal district courts
determine ‘any civil action by an alien for a tort only, committed in violation of the lay
nations or a treaty of the United States. After the rediscovery of this statute in the celebrag
case of Filartiga v Pefia-Irala,> where the plaintiff claimed damages for the torture of i
son in Paraguay, the courts were invited in many cases to decide whether conduct whig
had taken place abroad violated modern rules of international law. The Supreme Co
however, in 2004, in the case of Sosa v Alvarez-Machain,*® placed a narrow constructio
on the statute. They held that it was intended to be a jurisdictional statute covering cause
of action where in 1789 the common law imposed personal liability—offences agains
ambassadors, violation of safe-conducts, and piracy. New violations of international la
were not entirely excluded, but the courts should be cautious in finding new private righ
on the basis of the law of nations. In the case of Kiobel v Royal Dutch Petroleum®*
Supreme Court held further that the statute was not intended to have extraterritorial ap
plication and could not be invoked by Nigerian nationals in regard to conduct abroad by
the Nigerian subsidiary of a Dutch/British oil company. The majority said that the statuf
was intended to avoid friction for the US in foreign relations and not to make the USAa
forum for litigating violations of international law in the territory of foreign sovereigns.

In 2004 the US Supreme Court in Rasul v Bush,® in order to determine whethey

In 2010 The US Supreme Court in the case of Abbott v Abbott had to construe the ta

US courts were authorized directly to determine questions of international law by t

IS THE INTERNATIONAL RULE DIRECTLY APPLICABLE AND
DIRECTLY EFFECTIVE? ‘

International courts often have to determine whether an international rule—usually @
treaty provision—is directly applicable, so that no further implementing action is required;
for it to be legally binding at national level. This question is often cast in terms of whethet
the treaty is ‘self-executing’'—an expression which may under national law depend solely
on construction of the treaty or may also (particularly in the USA) turn on internal con=
stitutional practice. A different question is whether the rule is directly effective—so thatan
individual may rely on it as a source of rights at national level. The distinction between di-
rect applicability and direct effect has been clarified by the jurisprudence of the Europealt

Rasul v Bush (2004) 542 US 466.
130 S Ct 1983. See (2010) 59 ICLQ 1158; (2011) 105 AJIL 108. 58 28 USC §1350.

Filartiga v Pefia-Irala, 630 F.2d 876 (1980); 577 E.Supp 860.

Sosa v Alvarez-Machain 124 S Ct 2739, 29 June 2004. For a full account and comment see Roth, 2004.
US S Ct, 17 April 2013. See earlier discussion in (2012) 106 AJIL 509-71 and 862-5. For comprehensive

analysis of the case and its implications see Wuerth, 2013b, Agora, ‘Reflections on Kiobel’ (2013) 107 AJIL 829.
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of Justice. Contrary to what is sometimes suggested, the ECJ did not invent the
e of direct effect, which can be traced back to rulings of the Permanent Court of
bional Justice and to cases in European jurisdictions, but it did lay down criteria to
applied throughout the European Union. It is this uniformity which is one of
striking features distinguishing EU from public international law.
s of Breard v Pruett, Breard v Greene were almost identical to the LaGrand case
in Section 11 A of this chapter.®® Breard was a national of Paraguay convicted of
a Virginia court in the USA. A few days before he was to be executed, Paraguay
proceedings before the International Court of Justice, on the ground that the au-
5% had failed to inform him of his rights to consular protection under Article 36 of
nna Convention on Consular Relations. The IC] issued an interim order requesting
e USA should take all measures to suspend the execution pending its final deci-
{On the day of the execution, the Supreme Court considered petitions seeking a stay.
 the issues was whether Article 36 of the Vienna Convention requiring notification
son arrested of his rights to consular access and protection, was directly effective
. court. On this, the Supreme Court held that:

the text nor the history of the Vienna Convention clearly provides a foreign nation
vate right of action in United States courts to set aside a criminal conviction and sen-

for violation of consular notification provisions.**
)

ipreme Court denied the petitions and Breard was executed in the face of the ICJ’s

The Supreme Court followed the Breard ruling in the case of Sanchez-Llamas v

1*® notwithstanding intervening decisions of the International Court of Justice cast-

bt on the application of domestic procedural rules where Article 36 had been vio-
ef Justice Roberts denied that the interpretation of the International Court was
n US courts, saying:

gaties are to be given effect as federal law under our legal system, determining their
ning as a matter of federal law ‘is emphatically the province and duty of the judicial
nent’ headed by the ‘one supreme Court’ established by the Constitution.

gellin v Texas, described in Section IT A (n 14) of this chapter,*® the Supreme Court
itther that a judgment by the International Court of Justice in the Avena case®”
pEcreate directly enforceable domestic law. The conflict between entitlement under
onal law and US state law has continued and been confirmed by the case of Leal
LV Texas.®®

milar issue was raised in the case of US v Alvarez-Machain in 1992. Alvarez-Machain,
dal of Mexico, was abducted in an operation for which the US Drug Enforcement
iStration (DEA) was responsible. Charged with kidnap and murder of a DEA agent,
e that his forcible abduction constituted outrageous conduct in violation of cus-
thernational law and that US courts therefore lacked jurisdiction to try him. The
e Court accepted that the abduction, against which Mexico had protested, violated
Jnt'ernational law principles. This violation did not, however, give the defendant a
anding right to contest jurisdiction. Nor could the US-Mexico Extradition Treaty

B
e ext at n 10 of this chapter.
‘ "‘ a Cfmvention on Consular Relations (Paraguay v United States of America), Provisional Measures,
/ FAprll 1998, IC] Reports 1998, p 248.
7:, ?,1; (1998); 118 ILR 23. % Sanchez-Llamas v Oregon (2006) 548 US 331.
; exas (2008) 552 US 491. 7 Seen 13.
8 Ct 2966 (2011), Charnovitz, 2012.


































