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I. The Quest for "Good" Legislation 

1. Introduction

"Laws are Like Sausages. Better Not to See Them Being Made."
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I. The Quest for "Good" Legislation 

1. Introduction

"Regulatoy

Tsunami"
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I. The Quest for "Good" Legislation 

1. Introduction

"From all Western States we clearly hear the 

same lament: There are too many laws and 

the ones made are bad." (Markus Lammer)*

*Aus allen westlichen Industriestaaten ertönt deutlich vernehmbar 

ein Klagelied des immer gleichen Inhalts: Es gibt zu viele 

Gesetze, und sie sind auch noch schlecht gemacht.
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I. The Quest for "Good" Legislation 

2. Criteria for Good Legislation

Good legislation …

… is clearly and understandably drafted (drafting quality),

… is constitutional and proportional, 

… solves the problem it targets (effectiveness),

… does not have negative side effects, 

… is cost-efficient,

… is accepted by everybody,

… is fair and just.
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I. The Quest for "Good" Legislation 

Excurse – Drowning by Numbers?

There is no generally accepted benchmark for "good legislation".
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II. Function and Limitation of Legislation

1. Function of Legislation

- Stabilization (e.g. Civil Code) 

- Problem Solving

- Legitimacy and Discourse

Function of Legislation



II. Function and Limitation of Legislation

2. Problem Solving Capacity
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II. Function and Limitation of Legislation

2. Problem Solving Capacity

The problem solving capacity of legislation is limited because …

… legislation is language and language is never perfectly clear,

… a legislator cannot anticipate all possible cases under a given law,

… legislation must be open for tailor-made solution,

… of negative and evasive behavior of the citizens,

… of practical limitations (costs for control etc.),

… of bad implementation.

Felix Uhlmann



III. Goals in Legislation (Policy)

Felix Uhlmann

"Policy is a deliberate system of guidelines to guide

decisions and achieve rational outcomes. A policy is a

statement of intent and is implemented as a

procedure or protocol" (Wikipedia).

Policy and Goals

How gets policy "translated" into law?



III. Goals in Legislation (Policy)

1. ???
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III. Goals in Legislation (Policy)
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III. Goals in Legislation (Policy)

Felix Uhlmann

Goals in legislation matter because …

… they translate policy into law and

reveal legislative preferences,

… they set priorities over conflicting goals,

… they enhance statutory interpretation,

… they enhance proper implementation,

… they serve as a benchmark for legislative success (accountability)
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IV. Regulatory Instruments

1. Prohibitions and Sanctions

"Thou shalt not kill"

"Thou shalt not steal"
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IV. Regulatory Instruments

2. Targets and Principles
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IV. Regulatory Instruments

2. Targets and Principles
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IV. Regulatory Instruments

3. Incentives (negative)
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IV. Regulatory Instruments

3. Incentives (positive)
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IV. Regulatory Instruments

3. Incentives (positive)
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IV. Regulatory Instruments

4. Information (and Nudging)
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IV. Regulatory Instruments

4. Information (and Nudging)
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IV. Regulatory Instruments

5. Public Services
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IV. Regulatory Instruments

5. Public Services
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IV. Regulatory Instruments

5. Public Services
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IV. Regulatory Instruments

6. Cooperation and Self-Regulation
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IV. Regulatory Instruments

7. Compensation Rules
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IV. Regulatory Instruments

8. Choice between Regulatory Instruments

1. The optimal instrument is the most effective, least intrusive 

with minimal cost (→ possible trade-offs)

2. Instruments may be used in sequence (e.g. warning – fine).

3. Instruments may be used combined (e.g. information – fine).

4. The optimal instrument may change over time (→ evaluation)
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V. Legislative Process

1. "Due Process of Lawmaking" (LINDE)?
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V. Legislative Process

1. "Due Process of Lawmaking" (LINDE)?

U.S. Supreme Court, Fullilove v. Klutznick, 

(448 U.S. 448 at 550 (1980), Stevens, J., dissenting)

"Although it is traditional for judges to accord the same presumption of

regularity to the legislative process no matter how obvious it may be that a

busy Congress has acted precipitately, I see no reason why the character of

their procedures may not be considered relevant to the decision whether the

legislative product has caused a deprivation of liberty or property without due

process of law."

"The Lawmaker owes nothing but the law."

(CHRISTIAN WALDHOFF: "Der Gesetzgeber schuldet nichts als das Gesetz." Zu alten und

neuen Begründungspflichten des parlamentarischen Gesetzgebers. In: Festschrift für

Josef Isensee, 2007, S. 325 ff.)
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V. Legislative Process

2. Model of the Legislative Process

Mandate

(Policy)
Analysis Design Drafting Decision

Imple-

mentation

Fact Finding

Regulatory Impact Assessment (RIA) / Evaluation

Public Consultation

Political Political
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V. Legislative Process

3. Concept

1.

A concept …

… allows for conceptual thinking,

… allows for alternatives,

… helps to avoid premature decisions,

… is efficient if properly used.
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V. Legislative Process

4. Fact Finding

Fact Finding …

… may be crucial for the outcome,

… requires resources and time,

… is hence difficult for single MPs,

… may be hampered by biased data,

… should be transparent and well documented,

… may go hand in hand with evaluation.
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V. Legislative Process

5. Regulatory Impact Assessment and Evaluations
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V. Legislative Process

5. Regulatory Impact Assessment and Evaluations
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V. Legislative Process

5. Regulatory Impact Assessment and Evaluations

1.

Regulatory impact assessment and evaluations are

important prerequisites for good legislation but …

… will work only if taken seriously,

… require substantial resources, and

… should be used rather targeted than sweeping.
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V. Legislative Process

6. Public Consultation (Participation)
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V. Legislative Process

6. Public Consultation (Participation)
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V. Legislative Process

6. Public Consultation (Participation)
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V. Legislative Process

6. Public Consultation (Participation)

Public Consultation  (Functions)

- Information and Transparency

- Legitimacy

- Political Feasibility

- Fact Finding

- Implementation and Practicability

- (Drafting)
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V. Legislative Process

6. Public Consultation (Participation)

Participation (Characteristics)

- The object of participation is a draft law.

- Participation has no binding effect on government.

- The typical participants are private individuals.

- Participation is a formalized process.

- There is no standard format for participation.

- Participation is not an opinion poll.

- Participation is not an expert opinion.

- Participation is not lobbying (for the bill).
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VI. Publication and Consolidation

1. Publication

*"A state in which there are more laws than a citizen can remember is 

a poorly organized state, and a citizen who does not know all the 

laws by heart is a bad citizen."

*"Tout État où il y a plus de lois que la mémoire de chaque citoyen n’en peut contenir est un État mal constitué, 

et tout homme qui ne sait pas par coeur les lois de son pays est un mauvais citoyen." 

JEAN-JACQUES ROUSSEAU, Fragments politiques
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VI. Publication and Consolidation

1. Publication

Publication …

… is essential for the validity of the law,

… must be up to date,

… must be easily accessible for everybody (internet),

… may be supplemented by explanatory materials.
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VI. Publication and Consolidation

2. Consolidation (Techniques of Amendments)

ARTICLE (3): The Publications Law No. 3/75 and any other 

regulations in contradiction or contravention of the provisions of the 

attached law are deemed null and void.

Royal Decree No. 49/84 on the promulgation of the 

Publications and Publishing Law (Oman)
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VI. Publication and Consolidation

2. Consolidation (Techniques of Amendments)

Old Law New Law

Indirect Method

Newer 

Law

Latest 

Law
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VI. Publication and Consolidation

2. Consolidation (Techniques of Amendments)
Direct Method
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VI. Publication and Consolidation

2. Consolidation (Techniques of Amendments)
Direct Method
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VI. Publication and Consolidation

2. Consolidation (Techniques of Amendments)

The direct method is preferable over the indirect method of 

amendment because …

… the user reading the original text may overlook later amendments,

… several amendments make the original text illegible, 

… legislator must dilligently consider all possible effects to existing law 

when enacting new legislation, 

… legislation is consolidated and there is no need for special 

consolidation,

… legislator "learns" the technique easily. 
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VII. Implementation and Supervision

1. Implementation



VII. Implementation and Supervision

1. Implementation
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VII. Implementation and Supervision

2. Supervision
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VII. Implementation and Supervision

2. Supervision

Legislator must not "forget" its law once passed but …

… consider effective implementation early in the process,

… foresee possible costs and opposition, 

… establish adequate processes for supervision (→ evaluation),

… reconsider and amend (or abolish) the law if necessary.
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VII. Implementation and Supervision

2. Supervision
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II. Befristungen
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VII. Implementation and Supervision

3. Sunset and Experimental Clauses
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VII. Implementation and Supervision

3. Sunset and Experimental Clauses
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VII. Implementation and Supervision

3. Sunset and Experimental Clauses
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VII. Implementation and Supervision

3. Sunset and Experimental Clauses

Reasons for Sunset Clauses

- Temporary Problem

- Temporal Public Commitment

- Political Compromise

- Need for confirmation

- Experiment 
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VII. Implementation and Supervision

3. Sunset and Experimental Clauses

Experimental Clauses must clearly state

… competencies for the experiment,

… goals of the experiment,

… guard railing (safeguards),

… time limits,

… evaluation,

… form of the experiment (if necessary).
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VIII. Practical Questions

Read the Federal Act on Data Protection.

1. What are the goals (explicit and implicit) of this law? What 

problems are addressed?

2. What regulatory instruments are used in this law? Would 

other or additional instruments be possible?

3. If you had to write regulation on data protection from 

scratch: what are the facts and data you would interested 

in? How would you gather these facts?

4. Do you see room for evaluation, sunset, or experimental 

clauses?

5. What other remarks do you have?

Federal Act on Data Protection 
(https://www.admin.ch/opc/en/classified-compilation/19920153/index.html)


