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. Introduction

This chronicle summarises the jurisprudence of WTO dispute resolution in
2010. It comments on the most relevant WTO panel and Appellate Body reports
from a Swiss perspective.! Three cases have attracted particular attention. The
dispute in China — Trading Rights turned on various measures imposed by
China, which the United States (US) considered to be inconsistent with China’s
Protocol of Accession, the General Agreement on Tariffs and Trade 1994
(GATT 1994) and the General Agreement on Trade in Services (GATS). The
EC — Tariff Treatment of Technology Products case concerned the consistency
with Article 11 of the GATT 1994 of customs duties which the European Com-
munities (EC) imposed on certain information technology products. In the US —
Poultry from China case, China considered a US measure, which resulted in
restricted market access for poultry products, to be inconsistent with the Agree-
ment on the Application of Sanitary and Phytosanitary Measures (SPS Agree-
ment) and the GATT 1994, These three cases will each be dealt with in turn.
Furthermore, two panel reports on trade remedy matters were issued (US —
Polyethylene Retail Carrier Bags and US — Certain Products from China).?
These cases are not discussed in this chronicle.

*  Assistant Professor of European and International Economic Law, University of Bern; matthias.
oeschi@iew.unibe.ch.

Switzerland did not actively participate in any dispute in 2010 either as complainant, as defendant,
or as third party. All WTO panel and Appellate Body reports are accessible online at www.wto.org
{(click the link for disputes).

Panel Report in US — Anti-Dumping Measures on Polyethylene Retail Carrier Bags from Thailand,
adopted on 18 February 2010 (WT/DS383/R); US — Definitive Anti-Dumping and Countervailing
Duties on Certain Products from China (WT/DS379/R).
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Arguably, the topic most hotly debated with respect to WTO dispute resolu-
tion, in 2010, was the ongoing dispute between the EC and the US on subsidies
for the aircraft industry, mainly concerning support measures for Airbus and
Boeing, respectively. In June 2010, a panel rendered its report on the US claim
that the EC violated the Agreement on Subsidies and Countervailing Measures
(SCM Agreement) (EC — Trade in Large Civil Aircraft) ® The panel found that a
number of support measures by the EC were not consistent with the SCM
Agreement. No surprisingly, the panel report was appealed, and the case is cur-
rently pending before the Appellate Body. In 2011, another panel is expected to
issue its report on the vice versa claim brought by the EC according to which
the US also violated the SCM Agreement (US — Trade in Large Civil Aircraft).*
In the Australia — Apples case, a panel found various measures imposed by Aus-
tralia on the importation of apples from New Zealand to be inconsistent with
the SPS Agreement.® The panel report was appealed, and the Appellate Body is
expected to issue its final verdict in late 2010/early 2011. Lastly, in the Thai-
land — Cigarettes from the Philippines case, a panel determined that Thailand
violated the GATT 1994 and the Agreement on Implementation of Article VII
of the GATT (Customs Valuation Agreement) by levying Philippine cigarettes
with higher taxes and other duties than local cigarettes.’ At the time of writing,
it was not yet clear whether Thailand was going to appeal the panel report. The
final outcome of these disputes will be discussed in next year’s chronicle.

[l. China - Trading Rights

Introduction and Facts

When a new Member joins the WTO, the accession is concluded on terms to be
agreed between the prospective Member and the WTO. Such ‘Protocols of Ac-
cession’ — also so-called ‘tickets of admission’ ~ are based on a common tem-
plate but may vary depending on negotiations. They contain substantive provi-
sions themselves or incorporate, by reference, relevant language set out in the
Working Party Reports which accompany the process of admission by way of
temporary or phase-in provisions after accession. Tariffs and services conces-
sions are negotiated bilaterally with interested Members, with the most favour-

EC and Certain Member States — Measures Affecting Trade in Large Civil Aircraft, currently before
the Appellate Body (WT/DS316/R).
*  US— Measures Affecting Trade in Large Civil Aircraft (WT/DS317/R).

Australia — Measures Affecting the Importation of Apples Jrom New Zealand, currently before the
Appellate Body (WT/DS367/R).

Thailand — Customs and Fiscal Measures on Cigarettes Jrom the Philippines (WT/DS371/R).
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able terms having to be multilateralised at the end of the process. They are
stipulated in the respective schedules and thus constitute a substantive part of
the Protocol of Accession. This procedure was, of course, also applied when
China became a Member to the WTO in 2001. Its Protocol of Accession was
negotiated to a substantial degree of specificity. In particular, it contains a spe-
cific provision relating to ‘trading rights’. Para. 5.1 of the Protocol of Accession
reads, inter alia, as follows:

‘Without prejudice to China’s right to regulate trade in a manner consistent with the
WTO Agreement, China shall progressively liberalize the availability and scope of the
right to trade, so that, within three years after accession, all enterprises in China shall
have the right to trade in all goods throughout the customs territory of China, except for
those goods listed in Annex 2A which continue to be subject to state trading in accord-
ance with this Protocol. Such right to trade shall be the right to import and export goods.’

The China ~ Trading Rights case mainly turned on China’s Protocol of Acces-
sion and its relationship to the general provisions of the GATT 1994.7 China
maintained, after its accession to the WTO, various measures restricting the im-
portation and distribution of reading materials (e.g., books, electronic publica-
tions), audiovisual home entertainment products (e.g., videocassettes, DVDs),
sound recordings (e.g., recorded audio tapes) and films for theatrical release.
The US argued that China denied foreign companies the right to import books,
journals, movies, music, and videos, and instead required all imports to be
channelled through specially authorised state-approved or state-run companies.
Moreover, the US complained about similar restrictions on the distribution of
these products within China. According to the US, the Chinese measures vio-
lated the Protocol of Accession as well as the provisions on national treatment
in Article 111 of the GATT 1994 and Article XVII of the GATS. China responded
that its measures were consistent with WTO law, arguing that they lawfully es-
tablished a content review mechanism and a system for the selection of import
entities for specific types of goods that China considered to be ‘cultural goods’.
In this regard, China submitted that, ‘because these import entities play an es-
sential role in the content review process, and because, in the case of imported
products, it is critical that content review be carried out at the border, only “ap-
proved” and/or “designated” import entities are authorized to import the rele-
vant products’ (Appellate Body report, para. 141).

China — Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products, adopted on 19 January 2010 (WT/DS363/AB/R). Australia,
the European Union, Japan, the Republic of Korea, and the Separate Customs Territory of Taiwan,
Penghu, Kinmen and Matsu (Chinese Taipei) participated as third parties.
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Findings

At the outset, the panel determined that various claims set forth by the US were
not covered by the terms of reference, thus rejecting them on procedural
grounds. Then, the panel turned to those claims, which it consented to examine
in substance, and analysed China’s Protocol of Accession. It interpreted the rel-
evant provisions broadly, stressing that ‘China was under an obligation to en-
sure that “all enterprises in China”, including foreign-invested enterprises reg-
istered in China (wholly foreign-owned enterprises, Chinese-foreign equity
joint ventures and Chinese-foreign contractual joint ventures), have the right to
import all goods into China’ (panel report, para. 7.252). Then, the panel turned
to the provision in the Protocol of Accession according to which China shall
progressively liberalise the availability and scope of the right to trade ‘without
prejudice to China’s right to regulate trade in a manner consistent with the WTO
Agreement’. The Panel stated that ‘we consider that the phrase “without preju-
dice to” is intended to indicate that China’s obligation to ensure that all enter-
prises in China have the right to trade must not, and does not, detrimentally af-
fect China’s right to regulate trade in a WTO-consistent manner’ (panel report,
para. 7.254). Therefore, according to the panel, ‘if China regulates trade in a
WTO-consistent manner, and this resuits, contrary to the obligation set forth in
paragraph 5.1, in “enterprises in China” not “hav[ing] the right to trade in all
goods”, China’s right to regulate trade in a WTO-consistent manner takes prec-
edence over China’s obligation to ensure that all enterprises in China have the
right to trade’ (panel report, para. 7.254). The panel added that the phrase ‘right
to regulate trade’ means ‘right to regulate imports and exports’ (panel report,
para. 7.257). Examining the Chinese measures challenged by the US in light of
these principles, the panel concluded that the measures relating to films for
theatrical release and unfinished audiovisual products were inconsistent with
China’s obligations under its Protocol of Accession, by failing to ensure that all
enterprises in China (including foreign-invested enterprises), foreign individu-
als, and foreign enterprises not registered in China have the right to import
cinematographic films. Then, the panel turned to Article XX(a) of the GATT
1994. China invoked this provision in order to justify the disputed measures.
According to this provision, nothing in the GATT 1994 shall be construed to
prevent the adoption of measures ‘necessary to protect public morals’. In exam-
ining the relevance of Article XX(a) of the GATT 1994 for the present case, the
panel did not, however, rule on the issue of whether Article XX of the GATT
1994 was in fact available as a justification for a violation of a non-GATT pro-
vision, such as China’s Protocol of Accession. Rather, the panel proceeded
arguendo, i.e., on the provisional assumption, that Article XX of the GATT
1994 was potentially available to China as justification. Turning to the scope of
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the public morals defence, the panel followed the interpretative approach previ-
ously adopted in WTO jurisprudence.? It accepted that monitoring the content
of cultural products and preventing their importation if they contain prohibited
content are measures to protect ‘public morals’. The panel went on, however, to
note that the Chinese measures at issue failed the ‘necessity’ test, inter alia be-
cause ‘it is not apparent to us that the requirements in question make a contribu-
tion to protecting public morals’ (panel report, para. 7.868). Moreover, the panel
found that the measures could not be considered ‘necessary’ in light of a less
trade-restrictive alternative proposed by the US, namely that the Chinese gov-
ernment could make final content review decisions before the products were:
cleared through customs. In light of this conclusion, the panel confirmed that
‘we need not, and hence do not, revert to the issue whether Article XX(a) is in
fact applicable as a direct defence to breaches of China’s trading rights commit-
ments. We thus take no position on this issue’ (panel report, para. 7.914). Next,
the panel turned to examine the allegation that the Chinese measures violated
the principle of national treatment pursuant to Article XVII of the GATS and
Article IIT of the GATT 1994. With respect to Article XVII of the GATS, the
panel concurred with the US that various Chinese measures violated the princi-
ple of national treatment, including a Chinese regulation which had the ‘effect
of prohibiting foreign service suppliers from wholesaling imported reading ma-
terials, while like Chinese suppliers are permitted to do so’ (panel report, para.
7.996). According to the panel, such a measure ‘clearly modifies the conditions
of competition to the detriment of the foreign service supplier and thus consti-
tutes “less favourable treatment” in terms of Article XVII” (panel report, para.
7.996). With respect to Article III of the GATT 1994, the panel examined two
specific Chinese measures. One measure required that imported reading mate-
rial — but not domestically-produced reading material — must be distributed
through a subscription-based regime. The Panel stated that ‘a distributor of do-
mestic newspapers and periodicals can distribute individual issues to consum-
ers via newsstands, bookstores, and other shops, as well as via subscription,
while a distributor of imported newspapers and periodicals may only distribute
its products through a subscription to every issue of that publication’ (panel re-
port, para. 7.1535). Another measure restricted the ‘type of sub-distributors
available to imported books, newspapers, and periodicals by excluding foreign-
invested enterprises from the potential pool of sub-distributors’ (para. 7.1545).
The panel found that both measures violated Article III of the GATT 1994.
Upon appeal, the Appellate Body confirmed the key findings of the panel.
By way of introduction, China argued before the Appellate Body that its trading

8 The panel referred to the Appellate Body and Panel Reports in US — Measures Affecting the Cross-

Border Supply of Gambling and Betting Services (WT/DS285/AB/R).
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rights commitments pursuant to the Protocol of Accession ‘apply solely in re-
spect of trade in goods’ (Appellate Body report, para. 169) and that its disputed
measures ‘do not regulate the importation of goods but, rather, regulate the con-
tent of films and the services associated with the importation of such content’
(Appellate Body report, para. 169). Consequently, China held that the disputed
measures did not violate the Protocol of Accession. The Appellate Body re-
jected this argument. It referred to its earlier case law according to which ‘a
measure can regulate both goods and services and that, as a result, the same
measure can be subject to obligations affecting trade in goods and obligations
affecting trade in services’ (Appellate Body report, para. 194).° The Appellate
Body considered that ‘content and goods, and the regulation thereof” are not
‘mutually exclusive’ (Appellate Body report, para. 195). The Appellate Body
agreed with the US that China’s arguments were ‘premised on an artificial di-
chotomy between film as mere content (which China contends is not a good)
and the physical carrier on which content may be embedded (which China
views as a good)’ (Appellate Body report, para. 195). Based on this line of rea-
soning, the Appellate Body confirmed the panel’s finding that the disputed
measures were inconsistent with the Protocol of Accession. With respect to
China’s argument that this violation could be justified under Article XX(a) of
the GATT 1994, the Appellate Body clarified the panel report with respect to a
noteworthy facet. The Appellate Body established that China could, in princi-
ple, invoke the ‘public morals’ defence pursuant to Article XX(a) of the GATT
1994 in order to justify a breach of its Protocol of Accession as long as the
measure had a ‘clearly discernable, objective link to the regulation of trade in
the goods at issue’ (Appellate Body report, para. 230). With regard to the Chi-
nese measures at issue, the Appellate Body concluded that ‘the provisions that
China secks to justify have a clearly discernable, objective link to China’s regu-
lation of trade in the relevant products’ (Appellate Body report, para. 233).
Hence, it turned to examine whether Article XX(a) of the GATT 1994 could in
fact justify China’s violation of the Protocol of Accession. The Appellate Body
concurred with the panel’s finding that the measures at issue could not be con-
sidered as ‘necessary’ to protect public morals within the meaning of Article
XX(a) of the GATT 1994. It stated that the ‘mere fact that an entity involves
some foreign investment does not necessarily imply that content review would
be carried out by professionals who are not familiar with Chinese values and
public morals, or incapable of efficiently communicating with and understand-
ing the authorities’ (Appellate Body report, para. 277). Moreover, the Appellate

9

The Appellate Body referred to the Appellate Body Reports in Canada — Certain Measures Con-
cerning Periodicals (WT/DS31/AB/R) and EC — Regime for the Importation, Sale and Distribution
of Bananas (Bananas ITI, WT/DS27/AB/R).
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Body rejected China’s argument that the alternative proposed by the US — the
Chinese government alone should be responsible for conducting content re-
view — could not be considered as ‘reasonably available’ as this alternative
‘would impose an undue financial and administrative burden on China’ (Appel-
late Body report, para. 324). The Appellate Body reasoned that ‘[clhanging an
existing measure may involve cost and a Member cannot demonstrate that no
reasonably available alternative exists merely by showing that no cheaper alter-
native exists’ (Appellate Body report, para. 327). Rather, ‘the respondent must
establish that the alternative measure would impose an undie burden on it, and
it must support such an assertion with sufficient evidence’ (Appellate Body re-
port, para. 327). With respect to the panel’s findings on Article XVII of the
GATS and Article III of the GATT 1994, the Appellate Body confirmed that the
Chinese measures at issue violated the national treatment principle pursuant to
these provisions. In particular, the Appellate Body rejected China’s argument
that the Panel erred in interpreting the entry ‘sound recording distribution serv-
ices’ in China’s GATS schedule as ‘encompassing distribution by electronic
means’ (Appellate Body report, para. 340). The Appellate Body interpreted the
term ‘sound recording distribution services’ in light of Articles 31 and 32 of the
Vienna Convention on the Law of Treaties (VCLT)' and confirmed that ‘Chi-
na’s commitment covers both physical distribution as well as the electronic dis-
tribution of sound recordings’ (Appellate Body report, para. 398).

The Appellate Body report and the panel report, the latter as modified by the
former, were duly adopted by the Dispute Settlement Body (DSB) on 19 Janu-
ary 2010.

Commentary

Since the accession of China to the WTO in 2001, there have been ongoing
concerns about shortcomings in China’s legal regime on the treatment of (copy-
righted) cultural products. Allegedly, various aspects of China’s intellectual
property laws and practices as well as other trade-restrictive measures are not
consistent with WTO law. Unsurprisingly, various WTO Members have begun
to challenge specific aspects of such laws, practices, and measures. A series of
informal discussions and formal consultations under the WTO dispute resolu-
tion system between China and other WTO Members is currently under way.
One of those cases which could not be resolved through a mutually agrecable
solution — despite bilateral discussions spanning several years — was the dispute

% Vienna Convention on the Law of Treaties (VCLT) of 23 May 1969 (SR 0.111).
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in China — Intellectual Property Rights.!' This case concerned the compatibility
of certain Chinese laws and practices with the TRIPS Agreement. A panel ren-
dered its final verdict in early 2009.

The China — Trading Rights case was, in this series of controversies, the
second dispute to reach the panel and Appellate Body stage. It turned on market
access of cultural products, in the light of China’s Protocol of Accession, the
GATT 1994 and the GATS. With respect to the panel’s and the Appellate Body’s
reasoning, three aspects are noteworthy. First, the present case was the first in
which ‘the right to trade’, as stipulated in China’s Protocol of Accession (as
well as in other Protocols of Accession), was interpreted and applied by a panel
or the Appellate Body. The obligation to grant ‘the right to trade’ is not included
in the original WTO agreements, but is routinely incorporated in the Protocols
of Accession of newly acceding Members to the WTO. The panel and Appellate
Body reports have clarified the meaning and scope of this obligation in two
ways. On the one hand, the panel stated that it was ‘mindful of the possibility
that the Accession Protocol may impose obligations on China that are not im-
posed on other Members under the WTO Agreement, or are stricter than those
that are applicable to other Members’ (panel report, para. 7.281). According to
BRENDAN MCGIVERN, such trading rights may hence amount to “WTO plus’
obligations as they do not apply to the original WTO Members.'? This conclu-
sion 1s based on the clear text of China’s Protocol of Accession. It is, therefore,
legally sound. From a systemic viewpoint, however, it would be problematic if
a new Member were to be subjected to rules which are more burdensome than
those which apply to the original membership. Unlike the GATT 1947 and its
side agreements, the WTO - for the time being at least — does not allow for vari-
able geometry and membership, except for two plurilateral trade agreements
that remain in force. The structure of the WTO reflects the principle, based on
the consensus of 1994, that all countries alike should have equal rights and ob-
ligations, subject only to provisions on special and differential treatment for
developing and least-developed countries.”> On the other hand, both the panel
and the Appellate Body confirmed that the right to trade is not absolute. It is
subject to the concerned Member’s right to regulate trade in a WTO-consistent
manner. The panel explicitly stated that ‘China’s right to regulate trade in a
WTO-consistent manner takes precedence over China’s obligation to ensure
that all enterprises in China have the right to trade’ (panel report, para. 7.254).

Panel Report in China — Measures Affecting the Protection and Enforcement of Intellectual Property
Rights (WT/DS362/R); se¢ MarTHIAS OEscH, The Jurisprudence of WTO Dispute Resolution
(2009), in: SZIER 2009, 607-624, at 608—614.

' BRENDAN McGIVERN, WTO Panel Report: China — Publications and Audiovisual Products, at 1.
See THOMAS COTTIER/MATTHIAS OEscCH, International Trade Regulation: Law and Policy in the
WTO, the European Union and Switzerland, Berne/London 2005, at 88-90.
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Thus, only future cases will demonstrate whether the inclusion of ‘the right to
trade’ in Protocols of Accession does in fact have a practical impact or not, i.e.,
whether there can be circumstances in which a newly acceding Member is in
fact bound by more burdensome obligations than apply to the existing member-
ship.!

Second, the present case represents the first dispute in which a panel and the
Appellate Body were called upon to interpret the ‘public morals’ exception put-
suant to Article XX(a) of the GATT 1994. Although this exception was already
included in the original GATT 1947 (‘renamed’ as GATT 1994 with the coming
into force of the WTO in 1995), neither a GATT Contracting Party nor a WTO
Member has ever invoked this exception in dispute resolution proceedings be-
fore. With respect to trade in services, the similarly worded ‘public morals’
exception, stipulated in Article XIV(a) of the GATS, was at issue for the first
time in the US — Gambling case.”” The panel in that case had found that ‘the
term “public morals” denotes standards of right and wrong conduct maintained
by or on behalf of a community or nation’ (panel report in US — Gambling, para.
6.465). It had further noted that ‘Members should be given some scope to de-
fine and apply for themselves the concepts of “public morals” (...) in their re-
spective territories, according to their own systems and scales of values’ (panel
report in US — Gambling, para. 6.461). In the present dispute, the panel saw ‘no
reason to depart from the interpretation of “public morals” developed by the
panel in US — Gambling’ (panel report, para. 7.759), and it adopted the same
interpretation for the purpose of its analysis of Article XX(a) of the GATT
1994. The ruling in China — Trading Rights thus confirms that neither panels
nor the Appellate Body are willing to impose on the 153 Members, with respect
to public morals, an internationally uniform standard. Panels and the Appellate
Body are ready to grant a considerable degree of deference to WTO Members
in interpreting and applying for themselves public morals pursuant to Article
XX(a) of the GATT 1994. At the same time, the panel and the Appellate Body
made it clear in the present dispute that such deference does not extend to a free
determination whether any, and, if so, which trade-restrictive measure is ‘neces-
sary’ in order to protect the public morals defined. The Appellate Body reiter-
ated its earlier case law on Article XX of the GATT 1994 according to which
‘an assessment of “necessity” involves “weighing and balancing” a number of

See for possible meanings of the phrase “to regulate trade in a manner consistent with the WTO
Agreement’ WorldTradeLaw.net Dispute Settlement Commentary (DSC) on China — Publications
and Audiovisual Products, at 65 (accessible online at www.worldtradelaw.net, visited November
2010).

15 Panel and Appellate Body Reports in US - Measures Affecting the Cross-Border Supply of Gambling
and Betting Services (WT/DS285/AB/R); see WERNER ZDouc/MaTTHIAS OQESCH, The Jurisprudence
of WTO Dispute Resolution (2004/2005), in: SZIER 2005, 641-658, at 646-649,
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distinct factors relating both to the measure sought to be justified as “neces-
sary” and to possible alternative measures that may be reasonably available to
the responding Member to achieve its desired objective’ (Appellate Body re-
port, para. 239).'° It was, in casu, a relatively easy task for the US to claim that
China had not demonstrated that its measures were ‘necessary’ to protect public
morals. Overall, the necessity test, pursuant to Article XX(a) of the GATT 1994
as well as pursuant to the other exceptions under Article XX of the GATT 1994,
remains a considerable hurdle for WTO Members to pass.

Third, as the Appellate Body ruled that the ‘public morals’ exception pursu-
ant to Article XX(a) of the GATT 1994 was potentially available to justify a
violation of China’s Protocol of Accession, the question arises as to whether the
reasoning set forth by the Appellate Body equally applies vis-a-vis the other
exceptions pursuant to Article XX of the GATT 1994. There are no indications
that the other exceptions could not be invoked in order to justify a violation of
an obligation stipulated in a Protocol of Accession. A further question which
arises is whether the Appellate Body has, with this finding, opened the door for
the general applicability of Article XX of the GATT 1994 to a violation of non-
GATT 1994 obligations (related to goods), such as to a violation of the Agree-
ment on Implementation of Article VI of the GATT (Anti-Dumping Agree-
ment), the Agreement on Safeguards or the Agreement on Technical Barriers to
Trade (TBT Agreement). The potential applicability of Article XX of the GATT
1994 to non-GATT 1994 provisions is of particular relevance as the aforemen-
tioned agreements, as well as other side agreements, do not contain ‘general
exceptions’, i.e., provisions explicitly allowing deviation, under certain condi-
tions, from obligations in order to pursue legitimate policy goals other than
trade liberalisation. The Appellate Body report does not offer much guidance on
this issue. Hence, the applicability of Article XX of the GATT 1994 to non-
GATT 1994 obligations remains a subject for debate.!”

See, for a comprehensive examination of the necessity of a trade-restrictive measure under Article
XX(b) of the GATT 1994, Panel and Appellate Body Reports in Brazil — Meastures Affecting Imports
of Retreaded Tyres, (WT/DS332/AB/R); MatTHIAS OEscH, The Jurisprudence of WTO Dispute
Resclution (2007), in: SZIER 2007, 665677, at 671-677.

See also the Panel Report in the US — Poultry from China case (below I1L.), in which the panel deter-
mined that an SPS measure which is found to be inconsistent with provisions of the SPS Agree-
ment — such as Articles 2 and 5, which are explanations of the disciplines of Article XX(b) of the
GATT 1994 — cannot be justified under Article XX(b) of the GATT 1994.
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Introduction and Facts

At the Singapore Ministerial Conference in 1996, 29 WTO Members (including
Switzerland and the then 15 EC Member States) signed the Ministerial Declara-
tion on Trade in Information Technology Products. This Declaration, known as
the Information Technology Agreement (ITA), entered into force in 1997, and
participation has increased to more than 70 WTO Members. The ITA consti-
tutes a plurilateral agreement, not being part of the ‘single undertaking’ ap-
proach generally followed under the WTO. Its provisions are binding only for
those WTO Members which have formally agreed to become participants.'® The
ITA Preamble expresses the desire to ‘achieve maximum freedom of world
trade in information technology products’ and to ‘encourage the continued
technological development of the information technology industry on a world-
wide basis’. The participants agree to bind and eliminate their tariffs as well as
other duties and charges of any kind with respect to information technology
products. To this end, the ITA contains two attachments providing information
about the covered products: 1) Attachment A lists the covered products accord-
ing to the Harmonized System (HS), down to the six-digit level classification
(‘list of HS headings’); ii) Attachment B lists specific products which are cov-
ered by the ITA ‘whether or not they arc included in Attachment A’ (‘list of
products’). According to the panel, the reason for this technique was the follow-
ing (panel report, para. 7.409):
‘[T]he drafters of the ITA considered that the traditional approach of listing HS codes
was inadequate to address the full scope of the product coverage that was intended by
participants to the ITA, in particular given the then prevailing divergences in the classi-
fication of products in and for Attachment B. Consequently, ITA participants agreed to
implement their commitments through a “dual” approach that included binding and
eliminating duties for both: (i) products classified or classifiable in HS codes listed in
Attachment A, and (ii) products specified in Attachment B. While the approach under
Attachment A is straightforward and “traditional” in WTO terms, ITA participants were
directed under Attachment B to eliminate duties on all products “specified” in that At-
tachment. This approach was taken because ITA participants could not agree on precise
headings for the products identified through the narrative descriptions in Attachment B.

Since the narrative descriptions must determine the scope of coverage of those products,
duty-free treatment must be extended to products specified in Attachment B “wherever

¥ As WTO law does not provide for an exception with respect to tariff reductions among the partici-

pants to the ITA on a plurilateral basis, the ITA is subject to the principle of most-favoured-nation
(MFN) treatment pursuant to Article I of the GATT 1994, Therefore, the advantages of such tariff
elimination are multilateralised and thus benefit all WTO Members alike, without requiring reci-
procity.
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they are classified”. Otherwise, ITA participants would have ended up with diverging
product coverage, which runs contrary to the intent to provide duty-free coverage for
specified “products” in Attachment B, and not headings of tariff lines under which prod-
ucts are classified.’

The participants agreed, based on the provisions in the ITA, to implement the
obligation to bind and eliminate their tariffs as well as other duties and charges
of any kind with respect to the covered products by amending their schedules of
commitments accordingly. The revision of the schedules had to be completed
by 2000.

The EC — Tariff Treatment of Technology Products case concerned the ques-
tion whether certain products were covered by the ITA, i.e., whether the EC was
obliged, pursuant to the ITA and the EC schedule of commitments, to grant to
those products tariff-free access to its market.!” The products at issue were i)
flat panel displays (FPDs), ii} set-top boxes which have a communication func-
tion (STBCs), and iii) multifunctional digital machines (MFMSs). The complain-
ing parties, the US, Japan and Chinese Taipei, argued that the EC acted incon-
sistently with WTO law by applying duties (between 6% and 14% ad valorem)
on these products. According to the complaining parties, these products were
covered by the ITA and the EC schedule of commitments, and the EC would
have been obliged, accordingly, to accord duty-free tariff treatment to these
products. With respect to FPDs, for example, the complaining parties argued
that FPDs refer to ‘certain flat panel displays using LCD technology that are
“capable of reproducing video images from a source other than an automatic
data-processing machine™’, as well as ‘flat panel displays with certain attri-
butes, including digital visual interface (DVI)’ (panel report, para. 7.118). The
complaining parties thus argued that the ITA obligation, as implemented by the
EC in its schedule of commitments, covered not only video monitors (i.e.,
FPDs) which were for computers (i.e., automatic data-processing machines) but
also monitors which could be used as a television as well, separate from a com-
puter. The complaining parties concluded that, by having imposed tariffs on
these products, the EC violated its obligations under Article IT of the GATT
1994. The EC rejected these allegations. It argued that it was not obliged to
grant duty-free access to these products, as they were typical examples of prod-
ucts which continued to be developed after the drafting of the ITA. These prod-
ucts were multifunctional, displaying characteristics of products included in

EC and its Member States — Tariff Treatment of Certain Information Technology Products, adopted
on 21 September 2010 (WT/DS375R, WT/DS376/R, WT/DS377/R). Australia, Brazil, China, Costa
Rica, Hong Kong, China, India, Japan (in respect of the US’ and Chinese Taipei’s complaints), Ko-
rea, the Philippines, Singapore, Chinese Taipei (in respect of the US’ and Japan’s complaints), Thai-

land, Turkey, the US (in respect of Japan’s and Chinese Taipei’s complaints), and Viet Nam partici-
pated as third parties.
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scheduled commitments as part of the ITA, but also displaying characteristics
that arguably could place the products outside the scope of the ITA commit-
ments. The EC contended that changes and developments in the technology and
usability of these products made it difficult to distinguish between products
which are covered by the ITA obligations (e.g., genuine automatic data-process-
ing machine monitors), products which are outside the scope of the ITA (e.g,
television sets), and products which might at first sight fall within more than
one category (e.g., monitors used as video monitors including television sets).
With respect to FDPs, for example, the EC contended that there was no ‘spe-
cific heading’ for such ‘multifunctional’ products; they had to be classified ‘on
a case-by-case basis, considering their specific characteristics’ (panel report,
para. 7.120). In the EC’s view, ‘the ITA Annex reflects the notion that the infor-
mation technology industry has a “rapidly advancing nature” and that the lan-
guage of the ITA was not intended to “cover every new product that may come
along in the rapidly developing, converging information technology sector”.’
(panel report, para. 7.358). The EC concluded that ‘new products must be sub-
ject to negotiations’ (panel report, para. 7.593) rather than automatically be in-
cluded in the product coverage of the ITA simply on the grounds that they per-
form similar functions to a product that is traditionally covered by the ITA.

Findings

By way of introduction, the panel explained that, in assessing the complaining
parties’ claims, it would consider the following: ‘(a) the treatment accorded to
the products at issue under the EC Schedule; (b) the treatment accorded to the
products at issue under the measures at issue; and (c) whether the measures at
issue result in less favourable treatment of the products at issue than that pro-
vided for in the EC Schedule and, more particularly, whether those measures
result in the imposition of duties and conditions on the products at issue in ex-
cess of those provided for in the EC Schedule’ (panel report, para. 7.100). The
panel noted that the EC schedule of commitments is annexed to the GATT 1994
and, hence, is an integral part thereof in accordance with Article 11:7 of the
GATT 1994. Then, the panel began its analysis by examining the relevant head-
ings and further provisions in the EC schedule of commitments. In order to
implement the obligations stemming from the ITA, the EC had consolidated, in
a single section, all the HS codes appearing in Attachment A. In many cases, the
EC had introduced further sub-divisions of its domestic nomenclature (‘Com-
bined Nomenclature’ or ‘CN’) at the eight-digit level. In addition, the EC had
attached an annex to its schedule. This annex includes a headnote which reads
as follows:
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‘With respect to any product described in or for Attachment B to the Annex to the Min-
isterial Declaration on Trade in Information Technology Products (WT/MIN[96]/16), to
the extent not specifically provided for in this Schedule, the customs duties on such
product, as well as any other duties and charges of any kind (within the meaning of Arti-
cle II:1(b) of the General Agreement on Tariffs and Trade 1994) shall be bound and
eliminated as set forth in paragraph 2(a) of the Annex to the Declaration, wherever the
product is classified.’

Following the headnote, the annex to the EC schedule contains a consolidated
list of product descriptions (narrative descriptions). For each of the products at
issue (FPDs, STBCs, and MFMEs), the panel interpreted the relevant parts of the
EC schedule of commitments in accordance with Articles 31 and 32 of the
Vienna Convention on the Law of Treaties (VCLT).? With respect to FPDs, for
example, it examined the EC headnote and the narrative description (‘Flat panel
display devices [including LCD, Electro Luminescence, Plasma, Vacuum-Fluo-
rescence and other technologies] for products falling within this agreement, and
parts thereof”), looking at the meaning of the terms, the context, the object and
purpose, the issue of subsequent practice, and several additional arguments
based on the negotiations on the ITA pursuant to supplementary means of inter-
pretation. The panel found that there was ‘no express limitation on technical
characteristics” and ‘no requirement for exclusivity’ (panel report, paras. 7.485,
7.604). On this basis, the panel concluded that ‘duty-free treatment must be
extended to all products that fall within the scope of the FPDs concession in the
Annex to the EC Schedule irrespective of where they are classified in the EC
Schedule’ (panel report, para. 7.604). The panel then turned to the relevant tariff
item headings — that which the complaining parties argued to be the correct one
(8471 60 90; duty-free concession) and those which the EC in fact applied (var-
ious; resulting in a 14% ad valorem duty) — and interpreted them accordingly.
With respect to treaty interpretation of a tariff schedule, the panel reiterated the
Jurisprudence of panels and the Appellate Body according to which particular
emphasis is to be put on the wording of a term. Moreover, it confirmed that
‘tariff concessions made by WTO Members should be interpreted in such a way
as to further the objectives of preserving and upholding the “security and pre-
dictability” of “the reciprocal and mutually advantageous arrangements directed
to the substantial reduction of tariffs and other trade barriers to trade”.’ (panel
report, para. 7.547). The panel went on to note that this ‘includes consideration
of the general objective of the expansion of trade and the substantial reduction
of tariffs’, but ‘a panel should take care not to disturb the balance of reciprocal
and mutually advantageous concessions negotiated by parties’ (panel report,
para. 7.547). At the same time, the Panel did not agree with the complaining

*® Vienna Convention on the Law of Treaties (VCLT) of 23 May 1969 (SR 0.111).
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parties that the ‘provisions of the ITA, a plurilateral agreement that is separate
from the WTO Agreement, are relevant in determining the object and purpose of
the WTO Agreement’ (panel report, para. 7.1328). Based on a detailed review of
the technical evidence related to the products at issue (FPDs, STBCs, and
MFMs), the panel established that (at least some of) these products fell within
the scope of the duty-free tariff concessions, as argued by the complaining par-
ties. Accordingly, the EC was not permitted to levy these products, upon impor-
tation, with a tariff or other duties and charges of any kind. The products should
be granted duty-free treatment. Therefore, the panel concluded that, by impos-
ing tariffs on the importation of these products, the EC acted inconsistently
with Article II of the GATT 1994.

Moreover, the panel established that the EC violated Article X:1 of the
GATT 1994, by failing to publish promptly certain measures (amendments to
the Explanatory Notes to the EC Regulation on the Common Customs Tariff) in
such a manner as to enable governments and traders to become acquainted with
them. As such a measure was enforced before its official publication, the panel
also found a violation of Article X:2 of the GATT 1994.

The panel report was not appealed by any party and accordingly was adopted
by the Dispute Settlement Body (DSB) on 21 September 2010.

Commentary

The EC — Tariff Treatment of Technology Products dispute did not concern a
‘typical’ disagreement between WTO Members on the correct tariff classifica-
tion in which it is argued under what tariff item heading a specific product
should fall. In the present case, the panel was called upon to interpret and apply
the obligation to bind and eliminate customs duties on information technology
products pursuant to the Information Technology Agreement (ITA). It was At-
tachment B to the ITA — the “positive list of specific products to be covered by
this agreement wherever they are classified in the HS’ — as implemented by the
EC in its schedule of commitments, which stood at the centre of interest. Thus,
the panel faced the difficult task of interpreting language — the heading and the
narrative descriptions — which does not appear in the Harmonized System (HS)
and, consequently, is not used in conventional tariff schedules of WTO Mem-
bers either. Unsurprisingly, the World Customs Organization (WCO) could not
contribute substantially to resolving the interpretative questions under debate
although the panel formally requested, pursuant to Article 13 of the Dispute
Settlement Understanding (DSU), the assistance of the WCO in certain issues
relating to the HS.

From a legal viewpoint, the panel’s findings are accurate. Two aspects are
noteworthy. First, the panel report reaffirms the principle that WTO Members
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cannot easily re-classify a certain product within their own tariff schedule after
they have ‘bound’ that product in their schedule, i.e., after they have specified a
legally-binding maximum tariff level. Ever since the coming into force of the
WTO, panels and the Appellate Body have, and rightly so, set a high benchmark
for a unilateral re-classification with respect to schedules of commitments
based on the Harmonized System (HS).?! In the present case, the panel has now
made it clear that a similarly high standard applies to a unilateral re-classifica-
tion of products which are covered by the ITA. This holds true, according to the
panel, also in those cases in which a covered product has over the years contin-
ued to be developed, due to technological innovation, and has become capable
of performing additional functions. This rationale is arguably applicable to tar-
iff matters in general, i.e., beyond the ITA. As product evolution and develop-
ment is not limited to information technology products, it might also become
relevant in the field of ‘traditional’ goods bound in WTO Members’ schedules
of commitments.??

Second, the panel has, again, confirmed that tariff concessions provided for
in a WTO Member’s schedule of commitments are part of the terms of the WTO
treaty, and, ‘as such, the only rules which may be applied in interpreting the
meaning of a concession are the general rules of treaty interpretation set out in
the Vienna Convention’ (panel report, para. 7.66).2 In interpreting the relevant
parts of the EC schedule of commitments, the panel has meticulously analysed
and applied the various methods of interpretation as set out under Articles 31
and 32 of the VCLT. The findings provided by the panel will serve as a further
useful precedent for future disputes within the WTO as well as in other interna-
tional dispute settlement fora. In particular, it has been confirmed, once again,
that the ordinary meaning plays the leading role in ascertaining the correct in-
terpretation of a treaty term. According to the ironic statement of a former
member and chairman of the Appellate Body, dictionaries, in particular the
Shorter Oxford Dictionary, are in practice attributed the status of ‘one of the
covered agreements’.?* Moreover, the panel carefully interpreted the relevant
terms of the EC schedule of commitments with regard to the context, the object
and purpose, and subsequent practice pursuant to Article 31 of the VCLT. Fi-

2l See, in particular, Panel and Appellate Body reports in EC — Customs Classification of Frozen Bone-

less Chicken Cuts, adopted on 27 September 2005 (WT/DS269/AB/R, WT/DS286/AB/R); Mar-
THIAS OESCH, The Jurisprudence of WTO Dispute Resolution (2006), in: SZIER 2006, 501-523, at
502-507.

See BRENDAN McGiverN, WTO Panel Report: £C — Tariff Treatment of Technology Products, at 2.
The panel explicitly referred to the Appellate Body Report in EC — Customs Classification of Frozen
Boneless Chicken Cuts, adopted on 27 September 2005 (WT/DS269/AB/R, WT/DS286/AB/R).
Craus-DIETER EHLERMANN, reprinted in THOMAS COTTIER’MATTHIAS OESCH, International Trade
Regulation: Law and Policy in the WTQ, the European Union and Switzerland, Berne/London 2005,
at 119.
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nally, the panel also examined various arguments based on the negotiations on

the ITA, pursuant to supplementary means of interpretation under Article 32 of
the VCLT.

IV. US - Poultry from China

Introduction and Facts

At the end of the Uruguay Round, the Agreement on the Application of Sanitary
and Phytosanitary Measures (SPS Agreement) was put in force, containing de-
tailed rules on the enactment of measures intended to protect human, animal
and plant life or health from risks arising from additives, pests, contaminants or
other disease-causing organisms. While the new agreement did not attract much
attention during the negotiations, it quickly moved to the centre of major trade
disputes after its adoption in 1995. Questions regarding risk assessment and
risk management, the proper balance of government discretion and adequate
judicial review of Members’ determinations have been extensively tried and de-
bated in this context.?’ Moreover, the SPS Agreement finds itself at the heart of
the debate on market access and trade restrictions for genetically modified or-
ganisms (GMOs).?®

The US — Poultry from China case concerned the question whether US leg-
islation violated the SPS Agreement and the GATT 1994 by not granting due
market access for Chinese poultry products.?” In the US, the Food Safety and
Inspection Service (FSIS), which is an agency of the US Department of Agri-
culture (USDA), is responsible for the authorisation of the importation of poul-
try products on a country-by-country basis. Upon request by a country wishing
to export poultry products, the FSIS evaluates whether the applicant country’s
poultry inspection system is ‘equivalent’ to that of the US. If the FSIS deter-
mines that this is the case, it allows the importation of poultry products from
that country. In 2004, China requested such an equivalence determination in

® See, e.g., Panel and Appellate Body Reports in Australia — Measures Affecting Importation of Salm-

on, adopted on 6 November 1998 (WT/DS18/AB/R); Panel and Appellate Body Reports in EC —
Measures Concerning Meat and Meat Products (Hormones), adopted on 13 February 1998 (WT/
DS326/AB/R, WT/DS48/AB/R); Panel and Appellate Body Reports in Japan — Measures Affecting
the Importation of Apples, adopted on 10 December 2003 (WT/DS245/AB/R).

See Panel Report in EC — Measures Affecting the Approval and Marketing of Biotech Products,
adopted on 21 November 2006 (WT/DS291/R, WT/DS292/R, WT/DS293/R); MATTHIAS OESCH,
The Jurisprudence of WTO Dispute Resolution (2006), in: SZIER 2006, 501-523, at 514—523.

US — Certain Measures Affecting Imports of Poultry from China, adopted on 25 Qctober 2010 (WT/
D5392/R). Brazil, Chinese Taipei, the European Union, Guatemala, Korea, and Turkey participated
as third parties,
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order to gain access to the US market for its poultry products. While the FSIS
was in the process of evaluating China’s poultry inspection system, the US Con-
gress passed legislation restricting executive branch agency funds from being
used to establish or implement a rule allowing the import of poultry from China.
As a consequence of the enactment of this legislation, imports of Chinese poul-
try products were effectively banned, because such a rule is necessary in order
for imports from a particular country to be permitted.

China requested the establishment of a WTO panel in order to examine the
matter in light of WTO law. China argued that the relevant provision of the US
legislation, namely Section 727 of the Agriculture, Rural Development, Food
and Drug Administration and Related Agencies Appropriations Act (AAA), vi-
olated Articles I and XI of the GATT 1994 as well as various provisions of the
SPS Agreement. It alleged that Section 727 amounted to a ban on the importa-
tion of poultry products which could not be justified under the GATT 1994 or
the SPS Agreement. The US responded that Section 727 was intended to pro-
vide an additional period for review of food safety issues relating to China’s
enforcement problems. The US explained that “action by Congress was not sep-
arate and apart from the system in the United States to ensure the safety of im-
ported food, but rather, part of the equivalence regime’ (panel report, para.
7.126). The US went on to argue that Section 727 was a ‘procedural require-
ment adopted in the course of an ongoing equivalency review’ (panel report,
para. 7.126). Moreover, the US pointed to the fact that Section 727 elapsed dur-
ing the panel proceedings, thus raising the question of ‘whether the Panel

should make findings on a measure that is no longer in force’ (panel report,
para. 7.51).

Findings

At the outset, the panel declared that it would duly examine the consistency of
the challenged US measure although it was no longer in force. The panel rea-
soned that “if we were to refuse to make findings on the expired measures —
Section 727 — the Panel might be depriving China of any meaningful review of
the consistency of the United States’ actions with its WTO obligations, while
allowing the repetition of the potentially WTO-inconsistent conduct’ (panel re-
port, para. 7.55). Then, the panel turned to examine whether Section 727 was an
SPS measure. The panel reiterated the jurisprudence of earlier panels and the
Appellate Body according to which a governmental measure needs to fulfil two
conditions in order to qualify as an SPS measure: i) the measure must be an SPS
measure as defined in Annex A(1) to the SPS Agreement, and ii) the measure
has to directly or indirectly affect international trade pursuant to Article 1 of the
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SPS Agreement (panel report, para. 7.90).”® The panel stated — adopting a
slightly different approach than the panel in the £C — Biotech Products case had
chosen — that it had to assess whether Section 727 is an SPS measure by ‘look-
ing at whether it serves one of the purposes set forth in Annex A(1)(a) through
(d) and whether it is of the type listed in the second part of Annex A’ (panel re-
port, para. 7.102). In doing so, the panel found that ‘Section 727 was enacted
for the purpose of protecting human and animal life and health from the risk
posed by the prospect of the importation of contaminated poultry products from
China’ (panel report, para. 7.115). Moreover, the panel noted that ‘Section 727
1s a provision of a law, the AAA of 2009, dealing with appropriations relating to
the activities of an Executive Branch agency of the United States Government’
(panel report, para. 7.118). Although Section 727 is an appropriations bill, the
panel stated, ‘the law is Congress’ way of exerting control over the activities of
a government agency responsible for implementing substantive laws and regu-
lations on SPS matters’ (panel report, para. 7.119). Thus, ‘the fact that it is an
appropriations bill does not exclude it from the scope of the types of SPS mea-
sures set forth 1n the second part of Annex A(1)’ {(panel report, para. 7.119).
Moreover, the panel found that ‘Section 727 did affect international trade be-
cause it prohibited the FSIS from using appropriated funds for the establish-
ment and implementation of a rule allowing the importation of poultry products
from China’ (panel report, para. 7.123). Therefore, the panel concluded that
Section 727 is an SPS measure within the scope of the SPS Agreement.

After the panel had determined that Section 727 was an SPS measure, it
turned to examine the consistency of Section 727 with the substantive provi-
sions of the SPS Agreement. The US argued that Section 727 should be subject
only to the provisions of Article 4 of the SPS Agreement, which urges Members
to accept SPS measures of other Members as equivalent, if the exporting Mem-
ber objectively demonstrates that its measures achieve the importing Membet’s
appropriate level of sanitary and phytosanitary protection. The US contended
that Article 4 was ‘the only provision in the SPS Agreement that is applicable to
equivalence-based measures, such as, in its view, Section 727’ (panel report,
para. 7.132). The panel rejected this argument and determined that Article 4 of
the SPS Agreement is not to be applied ‘to the exclusion of other relevant provi-
sions of the SPS Agreement’ (panel report, para. 7.139). Then, the panel turned
to China’s claim that Section 727 is not supported by a risk assessment and,
therefore, it is inconsistent with Articles 2 and 5 of the SPS Agreement. The

¢ In particular, the panel referred to the Panel Report in EC — Measures Affecting the Approval and

Marketing of Biotech Products, adopted on 21 November 2006 (WT/DS291/R, WT/DS292/R, WT/
DS293/R); MarTHias OEscH, The Jurisprudence of WTO Dispute Resolution (2006), in: SZIER
2006, 501-523, at 514-523.
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panel recalled that Article 5.1 of the SPS Agreement ‘enunciates the basic prin-
ciple that SPS measures must be based on a risk assessment’ (panel report, para.
7.170). It added that Article 5.2 ‘further instructs WTO Members on how to
conduct a risk assessment (panel report, para. 7.171), citing prior jurisprudence
on this issue, according to which ‘the results of the risk assessment must suffi-
ciently warrant — that is to say, reasonably support — the SPS measure at stake’
(panel report, para. 7.180).% The panel found that the US did not present a “sci-
entific basis’ for Section 727, and concluded that the US violated Articles 5.1
and 5.2 of the SPS Agreement. The panel also determined that the US violated
Article 2.2 of the SPS Agreement which requires WTO Members to ensure that
any SPS measure is ‘applied only to the extent necessary to protect human, ani-
mal or plant life or health, is based on scientific principles and is not main-
tained without sufficient scientific evidence’. The panel recalled that the US
presented evidence related to alleged food safety problems in China, such as
‘newspaper articles and publications related to avian influenza, poultry smug-
gling, and melamine in chicken feed’ (panel report, para. 7.202). The panel
noted, however, that this evidence does not ‘establish the existence of a risk of
consuming unsafe poultry from China’ (panel report, para. 7.202). Therefore,
the panel concluded that Section 727 ‘was maintained without sufficient scien-
tific evidence in contravention of the obligation in Article 2.2” (panel report,
para. 7.202). Furthermore, the panel also found that the US violated Article 5.5
of the SPS Agreement, according to which each WTO Member shall ‘avoid ar-
bitrary or unjustifiable distinctions in the levels it considers to be appropriate in
different situations, if such distinctions result in discrimination or a disguised
restriction on international trade.” The panel established that this provision ‘em-
bodies a non-discrimination principle in respect of the application of the appro-
priate level of sanitary or phytosanitary protection’ (panel report, para. 7.218),
and found that Section 727 violated this principle. The panel based its finding
on the fact that Section 727 resulted in dissimilar levels of protection in ‘differ-
ent yet comparable situations’ (panel report, para. 7.254). It stressed that ‘the
funding restriction imposed through Section 727 applies only to poultry prod-
ucts from China, and not to poultry products from other WTO Members’ (panel
report, para. 7.233). Subsequently, the panel looked at China’s claim under Ar-
ticle 8 of the SPS Agreement. This provision requires Members to comply with
Annex C for the purposes of ‘control, inspection and approval procedures’. As
the FSIS equivalence determination process for the importation of poultry was
an ‘approval procedure’ and Section 727 ‘undeniably eliminates any possibility
for “completion” of the FSIS equivalence determination process’ (panel report,

*  The panel explicitly referred to the Appellate Body Report in EC — Measures Concerning Meat and

Meat Products (Hormones), adopted on 13 February 1998 (WT/DS26/AB/R, WT/DS48/AB/R).
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para. 7.385), the panel concluded that the US also violated Article 8 of the SPS
Agreement.

Lastly, the panel turned to China’s claims under the GATT 1994. China ar-
gued that the US violated the principle of most-favoured-nation (MFN) treat-
ment pursuant to Article I of the GATT 1994. The panel sympathised with this
argumentation. It found that the ‘funding restriction imposed by Section 727 is
origin-based in respect of the products it affects, i.e. poultry products from
China, and not from any other WTO Member’ (panel report, para. 7.431). By
‘targeting only China, Section 727 imposes origin-based discrimination’ (panel
report, para. 7.431), thus being inconsistent with Article I of the GATT 1994.
Moreover, the panel also established that the US violated the general ban on
quantitative restrictions pursuant to Article XI of the GATT 1994, as ‘Section
727 operated as a prohibition on the importation of poultry products from China
to the United States’ (panel report, para. 7.456). The US tried to justify the vio-
lation of Articles I and XT of the GATT 1994 by invoking Article XX(b) of the
GATT 1994, arguing that Section 727 was enacted in order to ‘protect human
and animal life and health from the risk posed by the importation of poultry
products from China’ (panel report, para. 7.458). The Panel considered ‘whether
it is possible to justify Section 727 under Article XX(b) of the GATT 1994 as
necessary to “protect human and animal life and health from the risk posed by
the importation of poultry products from China” when we have found that it is
an SPS measure which is inconsistent with Articles 2.2, 2.3, 5.1, 5.2 and 5.5 of
the SPS Agreement’ (panel report, para. 7.465). The panel noted that the SPS
Agreement explains in detail the provisions of Article XX(b) with respect to
SPS measures, concluding that an SPS measure which is found inconsistent
with provisions of the SPS Agreement — ‘such as Articles 2 and 5, which are
explanations of the disciplines of Article XX(b)’ (panel report, para. 7.481) —
cannot be justified under Article XX(b) of the GATT 1994. The panel arrived at
this conclusion by considering, inter alia, the wording of various provisions of
the SPS Agreement, its negotiating history and its Preamble (“Desiring there-
fore to elaborate rules for the application of the provisions of GATT 1994 which
relate to the use of sanitary and phytosanitary measures, in particular the provi-
sions of Article XX(b)’). On this basis, the panel found that, because Section
727 is inconsistent with Articles 2 and 5 of the SPS Agreement, the disciplines
of Article XX(b) of the GATT 1994 cannot be applied so as to justify this
measure.

The panel report was not appealed by any party and accordingly was adopted
by the Dispute Settlement Body (DSB) on 25 October 2010.
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Commentary

The panel’s findings are not surprising and had been expected by most com-
mentators. The US did not base its temporary import ban on poultry products
from China on a proper risk assessment, as provided for under the SPS Agree-
ment. Therefore, after the threshold determination that Section 727 constituted
an SPS measure, the panel had little difficulty in concluding that the US acted
inconsistently with the substantive provisions of the SPS Agreement.

From a practical viewpoint, however, the final outcome of the dispute is
unsatisfactory. Section 727 expired at the end of the US 2008-2009 fiscal year
on 30 September 2009, i.e., after China duly requested the establishment of a
panel to examine the WTO-consistency of Section 727 on 23 June 2009, but
before the panel issued its verdict on 29 September 2010. In line with prior
WTO jurisprudence, the panel hence refrained from recommending that the
Dispute Settlement Body (DSB) request the US to bring the challenged mea-
sures into conformity with its WTO obligations.*® The panel decided not to do
so although China formally asked the panel ‘to issue a recommendation that the
United States does not revert to language similar to that in Section 727 in its
future legislation’ (panel report, para. 8.8). The panel explained that ‘we are not
to make recommendations on measures other than Section 727 itself because
these other measures, including future measures, are outside our terms of refer-
ence’ (panel report, para. 8.9). In particular, China was concerned with Section
743 of the AAA which was put into force on 21 October 2009 in order to suc-
ceed Section 727. Section 743 allows ‘that funding to establish or implement a
rule permitting the importation of poultry products from China can be restored
if the Secretary complies with certain conditions set forth in that provision’
(panel report, para. 2.29). The panel made it clear that Section 743 ‘already in-
cludes language different from that of Section 727’ (panel report, para. 8.9).
During the panel proceedings, China explicitly reserved its right to argue the
WTO inconsistency of Section 743 in a separate dispute settlement proceeding
(panel report, para. 2.29 and fn. 62). Therefore, it might well be that the final
word has not yet been spoken in the ongoing saga on (restricted) access to the
US market for Chinese poultry products.

30 See, e.g., the Panel Report in EC — Measures Affecting the Approval and Marketing of Biotech Prod-

ucts, adopted on 21 November 2006 (WT/DS291/R, WT/DS292/R, WT/DS293/R).
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