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News from last week!

> Blocking of the Street of Hormuz
> International law?

> Firing of AG Bandi
> Not agressiv enough
> Epstein files

> Supreme Court: decision on birthright citizenship?

15. April 2026
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Repetition last class (I)

Civil procedure
Party autonomy
Federal rules of civil procdedure
Specialities of US civil procedure

> Extensive pretrial discovery

> Heavy reliance on live testimony (jury)

> Aqqgressive pretrial motions

> Summary judgement/Settlement

> (Class actions

> Punitive damages
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Repetition last class (2)

4 stages of a trial.

1. Pleading
2. Pre-Trial
3. Trial

4, Post-Trial

> The way to the US Supreme Court
> OG Simpson Case (criminal/civil)

15. April 2026
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Brief overview I

> Founding
> Least dangerous branch of Government
> Politics and power
> USSC constantly at center of public interest

> it has so much power as the ultimate interpreter of the
US constitution

> Many questions in the US are not answered by politics
but by the USSC

> Central issue: balance between Governmental power
and individual freedom - Role of a judge in society?
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Brief overview 11

> Important areas:
> Free speech
> Basis for democracy

> Where to draw the line (clear and present danger test,
burning the US flag, silly Government, freedom of
press — as long as ist true, freedom of assembly,
campaign donations?)
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Brief overview 111

> Important areas:
> Freedom of religion

> Strict separation, but religious fundament of the US (in
God we trust)

> Mormons above law, schools - preyer, etc
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Brief overview IV

> Important areas:
> Civil rights
> Constitution later amended

> Slavery — Dred Scott (1857) — constitution does not
give any rights to African Americans!

> Civil war, Lincoln — Emancipatioin Proclamation

> Fighting segregation (Plessy v. Fergusion, 1896) —
equal but separate

> Afformativ action
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Brief overview V

> Important areas:
> Right to Privacy
> Row v. Wade (1973) — abortion
> No mentioning in the constitution

> Living constitition?
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Contracts - Basis (I)

> Common law (England)

>

>

Basically till today
Individual states have own contract law

> Contract law is state law

Statutes
Too many different regulations by the end of 19th century

Harmonization movement

National Conference of Commissioners on Uniform State Laws (NCCUSL)
1942 Uniform Commercial Code — model law (UCC)

> Esp. Sales contract (UCC Art. 2)

> Freedom of contract = CH

15. April 2026
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Contracts - Basis (II)

> New York Contract Law

UNiFoRy

CommeRrciaL
Cobe

2007 EDITION

New Yo ['k

0FF|C|ALTEXT AND COMMENTS
Contract Law

NCLUDING M
‘Amclﬂ (General provisions)

15. April 2026
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Contracts

CONTRACT LAW
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https://youtu.be/VTQn0ogo4ms?si=tfoniogWqG3vyVi3

15. April 2026
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Contract - Nature (I)

> Contract = agreement (promise) that the law will enforce
> Most contracts consists of mutual promises between two or more parties
> Contract/agreement?
> Content of a contract
> to create obligation to do or refrain from doing something
> |nitiated by the offer (offeror)
> Acceptance by the offeree
> Legally binding only if either
> Contract is formalized (speciality contracts) or
> Supported by consideration (simple or informal contracts)
> In exceptional cases: promissory estoppel (fairness)

15. April 2026
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Contract - Nature (II)

> Simple contracts are either
> Unilateral or
> Posting a reward (bring back dog)
> Dog against money
> Bilateral
> F.e. selling goods

15. April 2026
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Contract - Nature (11I)

> Sealed contract

> Formalization consists of
> Contract signed
> Sealed (wax, sign)
> And delivered
> (wittnessed)
> Most states got rid of sealed contracts

> States know certain types of contracts that must be in writting (in order to be enforced)

> Promise to pay debt for somebody else
> Promise to marry

> Agreements involving real estate

> Insurance contracts

> Sale of goods over US$ 500

15. April 2026
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Uniform Commercial Code (UCC)

> Model law
> Specifically relevant for interstate sales contracts

> Art. 2 UCC applies whenever there is a sale of goods, even if the sale is
between nonmerchants

> Transmitted into state law!

15. April 2026
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Contract Formation (I)

> |ssue: how does an agreement become an enforceable obligation in contract
law?

> UCC distincts between

> Agreement (parties bargain in fact)
> Not enforceable

> Contract (resulting legal obligation)

15. April 2026
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Contract Formation (II)

> A contract needs 3 elements: offer (1), acceptance (2) and consideration (3)
> QOfferor/offeree

> No fixed form required (writting, informal, conditional)
> Excp: firm offer = binding
> Just ,meeting of the minds*

> Basic test: whether the recipient could reasonably believe that he can conclude a contract by
accepting the offer

> Expressis acceptance

> Specht v. Netscape, 306 F.3d 17 (2d Cir.2002) simply clicking download button does not
indicate agreement to the terms of a contract if those terms were not consipicuous

> Or by any reasonable means
> Expl. Acting accordingly

> Informal approach except formality is required by law!

15. April 2026
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Contract Formation (11II)

> Acceptance by common law needs:
1. It must be made by a party to whom the offer is addressed
2. it must be in the terms of the offer
3. The offeree must know of the offer at the time he accepts, and

4. The acceptance must be communicated to the offeror to be effective

15. April 2026
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Contract - Nature (1V)

> For an agreement to become a legally binding contract is needed:
> Offer

Acceptance
Consideration (3) ‘ Contract Components

Performance

vV V V

By a reasonable person
Sufficient clear

Essential points

vV V V V

Able person (> 21, mostly 18) — otherwise impeachable, not void

15. April 2026
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Consideration (I)

Complex concept

Major difference common law/civil law

~ mutually bargained-for exchange between the parties

|dea of «do ut des»

Each side has to receive something in exchange for what they give

Agreement without consideration = illusory, not binding

vV V VvV VvV V Vv V

Some states today accept written contracts as consideration

15. April 2026
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Consideration (II)

> A binding agreement generally requires ,,consideration”

>

>

>

An exchange/or promise to exchange of something of value
Consideration separates purely gratuitous promises

Consideration = bargain for and given in exchange for performance or
performance or a promise of performance by the offeree.

To do something or promise to do something that he does not legally have
to do or promise to forbear or forbear from doing something that he has the
legal right to do

Usually price for goods

Mostly relevant for promises into the futur

15. April 2026
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Consideration (11I)

> Each party of a contract must provide something of value that induces the other to enter
the agreement

> Value exchanged not equivalent
> Expl. Car for not smoking for 5 years
> Sufficient consideration?
> Courts typically focuses more on offeree
> Offeree has to suffer a ,legal detriment® = gives a legal right

15. April 2026
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Consideration (1V)

Expl. (Bonfield)
> Prof. Banks promises to give you an A on your exam
> Prof. Banks promises to you an A if you always attend the class
> If you get a D although attending the class can you sue Prof. Banks?
> Only in second expl. is consideration
> More serious commitment
> Each side has undertaken to act in exchange

15. April 2026
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Consideration (V)

> Consideration can be anything of value
> Each party has to agree to exchange if contract is to be valid

> If only one party offers consideration, agreement is not a legally binding
contract

> ,something must be given or promised in exchange or return for the promise”
> Also mutual promises
> Without consideration, a agreement is not a legally enforceable contract

15. April 2026 27



BT
* | )
* ‘\\7 7//

KOOPERATIONSPARTNER DER ETH ZORICH

Consideration (VI)

> Consideration can be executory or
> Promise to do in future

> Executed
> Exchange not

> Consideration can not be ,past”

> Anything of value (item, service)

> Quid pro quo*

15. April 2026
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Consideration (VII)

> Consideration does not need to be adequate
> To be ,good®, consideration must be of some value, even minimal value
> Courts will not measure, that is up to the parties
> Consideration can be in any form

> Even a peppercorn would be sufficient

> (Gross inadequacy of consideration may raise issues of capacity to enter the

contract and of fraud

15. April 2026
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V. Consideration (X)

> But: Consideration must be sufficient but not equal
> Not for a past event
> F.e. not for a meal already eaten
> Case: Eastwood v. Kenyon

> Guardian raised loan to educate young girl to improve her marriage
prospects

> After marriage, husband promised to pay off loan

> Guardian could not enforce because past.

15. April 2026
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Consideration (XI)

> [llusory consideration
> Must be some kind of connection between a promise and consideration

> No consideration is to ,refrain from a conduct wich was never intended to
persue”

15. April 2026
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Consideration (XII)

> Certainty
> Consideration is good where it can be expressed in economic terms

> Court held: promise to stop complaining about something has no economic
value

> Promise to perform an existing duty to the other party is not good
> But ok to third party

15. April 2026
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Consideration (XIV)

> Substitutes for consideration:
> Seal

> Under common law if a contract was under seal the seal served as a
substitute for consideration

> Today most states have abolished any difference between sealed and
unsealed contracts

> Promissory estoppel

> Allows for the enforcement of promises which are not supported by
consideration

> |f otherwise there is injustice

15. April 2026
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Promissory Estoppel

> Reasonable reliance on otherwise (non enforceable) promise
> A promise on which someone reasonably can rely

To avoid ,unjust enrichment”

Fairness

Paying for goods that someone did not order but is using

vV V V V

Needs interpretation of contract

> An example of promissory estoppel is where A promises B that he would not
enforce his legal rights and B acted and relied on it without giving any
consideration, equity would not allow A to renege on his promise to B.

15. April 2026 34
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Enforceability of a promise

> Promises may be enforceable on four basic grounds:

The promise was supported by consideration
There was reliance on the promise by the promisee (offeree)

The promise was in writing and sealed, or

R

There was unjust enrichment of a party

15. April 2026
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Interpretation

> When interpreting a contract, assess what the parties intended
> Factors:

> Terms of contract

> Course of performance

> Course of dealing

> Trade usage

> Ambiguity: such terms will be interpreted in favor of the party who had less
reason to know of the ambiguity

> All contracts are assumed to include a term requiring performance in good faith

15. April 2026 36
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Form

> Generally no specific form needed
> Some contracts need written form
> Promise to marry
> Bailment (Burgschaft)

> Real estate (rights for longer than a year)

> Case Buffaloe v. Hart, 114 N.C. App. 562 (1994) regarding formality and part
performance

> Sales of goods exceeding $500 is governed by the UCC

> UCC calls for a written agreement

15. April 2026
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Breach of Contract (1)

> Unjustifiable faulure to perform a contractual duty

> Also only partially

> Defenses

>

vV V V V V V

No valid contract

Lack of capacity (drunk)
Mistake (mutual/unilateral)
Changed circumstances
Fraud

Duress/intoxication

Public policy

15. April 2026
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Breach of Contract (2)

> Remedies

> General damages = Money damages

> Including consequential damages
> Sometimes punitive damages
> Restitution (f.e. overship of house)
> Specific performance (duty to perform)

> Only when monetary damages do not adequately redress the injury
> Exception, specially for unique goods — f.e. selling antiques, realestate)
> Liquidated damages

> Damages specified in the contract by agreement

15. April 2026
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Drafting US Contracts (1)

> Fact: longer than continental European ones
> Why?

15. April 2026
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Next time

Torts

15. April 2026
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