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ever their theoretical deficiencies may be. But twice in one
hundred years they have been challenged by two masters
of the Common Law. The first of these was the great Vic-
torian judge and historian of the Criminal Law, James
Fitzjames Stephen. His criticism of Mill is to be found in
the sombre and impressive book Liberty, Equality, Frater-
nity," which he wrote as a direct reply to Mill’s essay On
Liberty. It is evident from the tone of this book that Ste-
phen thought he had found crushing arguments against
Mill and had demonstrated that the law might justifiably
enforce morality as such or, as he said, that the law should
be “a persecution of the grosser forms of vice.”** Nearly a
century later, on the publication of the Wolfenden Com-
mittee’s report, Lord Devlin, now a member of the House
of Lords and a most distinguished writer on the criminal
law, in his essay on The Enforcement of Morals* took as
his target the Report’s contention “that there must be a
realm of morality and immorality which is not the law’s
business” and argued in opposition to it that “the suppres-
sion of vice is as much the law’s business as the suppression
of subversive activities.”

Though a century divides these two legal writers, the
similarity in the general tone and sometimes in the detail
of their arguments is very great. I shall devote the re-

1% 2nd edition, London, 1874.

20 Ibid., p. 162.
21 Oxford University Press, 1959.
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mainder of these lectures to an examination of them. I do
this because, though their arguments are at points con-
fused, they certainly still deserve the compliment of ra-
tional opposition. They are not only admirably stocked
with concrete examples, but they express the considered
views of skilled, sophisticated lawyers experienced in the
administration of the criminal law. Views such as theirs
are still quite widely held especially by lawyers both in
England and in this country; it may indeed be that tl?cy
are more popular, in both countries, than Mill’s doctrine

of Liberty.

POSITIVE AND CRITICAL MORALITY

Before we consider the detail of these arguments, it
is, I think, necessary to appreciate three different but con-
nected features of the question with which we are con-
cerned. .

In all the three formulations given on page 4 it is plain
that the question is one abou? morality, but it is importarft
to observe that it is also itself a question of morality. It is
the question whether the enforcement of moral.ity i.s mor-
ally justified; so morality enters into the question in tw'o
ways. The importance of this feature of the question 1s
that it would plainly be no sufficient answer to show that
in fact in some society—our own or others—it was widely
regarded as morally quite right and proper to enforce, by
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legal punishment, compliance with the accepted morality.
+ No one who seriously debates this question would regard
Mill as refuted by the simple demonstration that there are
some societies in which the generally shared morality en-
dorses its own enforcement by law, and does so even in
those cases where the immorality was thought harmless to
others. The existence of societies which condemn associ-
ation between white and coloured persons as immoral and
punish it by law still leaves our question to be argued. It
is true that Mill’s critics have often made much of the fact
that English law does in several instances, apparently with
the support of popular morality, punish immorality as such,
especially in sexual matters; but they have usually admitted
that this is where the argument begins, not where it ends.
I shall indeed later claim that the play made by some
legal writers with what they treat as examples of the legal
enforcement of morality “as such” is sometimes confused.
But they do not, at any rate, put forward their case as
simply proved by pointing to these social facts. Instead
they attempt to base their own conclusion that it is morally
justifiable to use the criminal law in this way on principles
which they believe to be universally applicable, and which
they think are either quite obviously rational or will be
seen to be so after discussion.
Thus Lord Devlin bases his affirmative answer to the
question on the quite general principle that it is permissible
for any society to take the steps needed to preserve its own
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existence as an organized society,” and he thinks that im-
morality—even private sexual immorality—may, like
treason, be something which jeopardizes a society’s exist-
ence. Of course many of us may doubt this general prin-
ciple, and not merely the suggested analogy with trftasor}.
We might wish to argue that whether or not a society 1s
justified in taking steps to preserve itself must depend both
on what sort of society it is and what the steps to be taken
are. If a society were mainly devoted to the cruel persecu-
tion of a racial or religious minority, or if the steps to be
taken included hideous tortures, it is arguable that what
Lord Devlin terms the “disintegration™ of such a society
would be morally better than its continued existence, and
steps ought not to be taken to preserve it. Nonetheless Lord
Devlin’s principle that a society may takc the steps re-
quired to preserve its organized existence is not itself tc-n—
dered as an item of English popular morality, deriving its
cogency from its status as part of our institutions. He puts
it forward as a principle, rationally acceptable, to be used
in the evaluation or criticism of social institutions generally.
And it is surely clear that anyone who holds the question
whether a society has the “right” to enforce morality, or
whether it is morally permissible for any society to enforce
its morality by law, to be discussable at all, must be pre-
pared to deploy some such general principles of critical

22 The Enforcement of Morals, pp. 13-14.
23 [bid., pp. 14-15.
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morality.”* In asking the question, we are assuming the
legitimacy of a standpoint which permits criticism of the
institutions of any society, in the light of general principles
and knowledge of the facts.

To make this point clear, I would revive the terminol-
ogy much favoured by the Utilitarians of the last century,
which distinguished “positive morality,” the morality
actually accepted and shared by a given social group, from
the general moral principles used in the criticism of actual
social institutions including positivc morality. We may
call such general principles “critical morality” and say that
our question is one of critical morality about the legal en-
forcement of positive morality.

A second feature of our question worth attention is
simply that it is a question of justification. In asking it we
are committed at least to the general critical principle that
the use of legal coercion by any society calls for justification
as something prima facie objectionable to be tolerated only
for the sake of some countervailing good. For where there
is no prima facie objection, wrong, or evil, men do not ask
for or give justifications of social practices, though they

**Lord Devlin has been criticised for asking the question
whether society has a right to enforce its judgment in matters of
morality on the ground that to talk of “right” in such a context is
meaningless. See Graham Hughes, “Morals and the Criminal Law,”
71 Yale L.]. (1962) at 672. This criticism is mistaken, just because
Lord Devlin invokes some general critical principle in support of
his affirmative answer to the question.

may ask for and give explanations of these practices or
Cie :

may attempt to demonstrate their value. A\

It is salutary to inquire precisely what it is that is prima
facie objectionable in the legal enforcement of morality;
for the idea of legal enforcement is in fact less simple than
is often assumed. It has two different but related aspects.
One is the actual punishment of the offender. This char-
acteristically involves depriving him of liberty of move-
ment or of property or of association with family or
friends, or the infliction upon him of physical pain or even
death. All these are things which are assumed to be wrong
to inflict on others without special justification, and in fact
they are so regarded by the law and morality of all devel-
oped societies. To put it as a lawyer would, these are things
which, if they are not justified as sanctions, are delicts or
wrongs.

The second aspect of legal enforcement bears on those
who may never offend against the law, but are coerced
into obedience by the threat of legal punishment. This
rather than physical restrictions is what is normally meant
in the discussion of political arrangements by restrictions
on liberty. Such restrictions, it is to be noted, may be
thought of as calling for justification for several quite dis-
tinct reasons. The unimpeded exercise by individuals of
free choice may be held a value in itself with which it is
prima facie wrong to interfere; or it may be thought valu-
able because it enables individuals to experiment—even




-

with living—and to discover things valuable both to them-
selves and to others. But interference with individual
liberty may be thought an evil requiring justification for
simpler, utilitarian reasons; for it is itself the infliction of
a special form of suffering—often very acute—on those
whose desires are frustrated by the fear of punishment.
This is of particular importance in the case of laws enforc-
ing a sexual morality. They may create misery of a quite
special degree. For both the difficulties involved in the re-
pression of sexual impulses and the consequences of re-
pression are quite different from those involved in the ab.
stention from “ordinary” crime. Unlike sexual impulses,
the impulse to steal or to wound or even kill is not, except
in a minority of mentally abnormal cases, a recurrent and
insistent part of daily life. Resistance to the temptation to
commit these crimes is not often, as the suppression of
sexual impulses generally is, something which affects the
development or balance of the individual’s emotional life,
happiness, and personality.

Thirdly, the distinction already made, between positive
morality and principles of critical morality, may serve to
dissipate a certain misunderstanding of the question and
to clarify its central point. It is sometimes said that the
question is not whether it is morally justifiable to enforce
morality as such, but only which morality may be enforced.
Is it only a utilitarian morality condemning activities
which are harmful to others? Or is it a morality which
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also condemns certain activities whether they are harmful
or not? This way of regarding the question misrepresents
the character of, at any rate, modern controversy. A utili-
tarian who insists that the law should only punish activities
which are harmful adopts this as a critical principle, and,
in so doing, he is quite unconcerned with the question
whether a utilitarian morality is or is not already accepted
as the positive morality of the society to which he gpplies
his critical principles. If it is so accepted, that is not, in his
view, the reason why it should be enforced. It is true that
if he is successful in preaching his message to a given soci-
ety, members of it will then be compelled to behave as
utilitarians in certain ways, but these facts do not mean
that the vital difference between him and his opponent is
only as to the content of the morality to be enforced. P.'o‘r
as may be seen from the main criticisms of Mill, the Utili-
tarian’s opponent, who insists that it is morally permissible
to enforce morality as such, believes that the mere fact that
certain rules or standards of behaviour enjoy the status of
a society’s positive morality is the reason—or at least part
of the reason—which justifies their enforcement by law.
No doubt in older controversies the opposed positions were
different: the question may have been whether the state
could punish only activities causing secular harm or also:
acts of disobedience to what were believed to be divine
commands or prescriptions of Natural Law. But what is
crucial to the dispute in its modern form is the significance

23




to be attached to the historical fact that certain conduct, no
matter what, is prohibited by a positive morality. The utili-
tarian denies that this has any significance sufficient to
justify its enforcement; his opponent asserts that it has.
These are divergent critical principles which do not differ
merely over the content of the morality to be enforced, but
over a more fundamental and, surely, more interesting
issue.

II

THE USE AND ABUSE OF EXAMPLES

‘Both in England and in America the criminal law still

contains rules which can only be explained as attempts to
enforce morality as such: to suppress practices condemned
as immoral by positive morality though they involve noth-
ing that would ordinarily be thought of as harm to other
persons. Most of the examples come from the sphere of
sexual morals, and in England they include laws against
various forms of homosexual behaviour between males,
sodomy between persons of different sex even if married,
bestiality, incest, living on the earnings of prostitution,
keeping a house for prostitution, and also, since the de-
cision in Shaw’s case, a conspiracy to corrupt public morals,
interpreted to mean, in substance, leading others (in the
opinion of a jury) “morally astray.” To this list some
would add further cases: the laws against abortion, against
those forms of bigamy or polygamy which do not involve
deception, against suicide and the practice of euthanasia.
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But, as I shall later argue, the treatment of some of these
latter as attempts to enforce morality as such, is a mistake
due to the neglect of certain important distinctions.

In America a glance at the penal statutes of the various
states of the Union reveals something quite astonishing to
English eyes. For in addition to such offences as are pun-
ishable under English law, there seems to be no sexual
practice, except “normal” relations between husband and
wife and solitary acts of masturbation, which is not for-
bidden by the law of some state. In a very large number
of states adultery, which has not been criminally punish-
able in England since Cromwell’s time, is a crime, though,
In a minority of states, this is so only if it is open, noto-
rious, or continuous. Fornication is not a criminal offence
in England or in most countries of the civilized world,
but only a minority of American states do not have stat-
utes making fornication under certain conditions punish-
able, and some states make even a single act punishable.’
Besides these statutory provisions there is an unknown
quantity of local or municipal enactments which, in some
Cases, are more restrictive than the state laws, and though
these are for that reason of doubtful validity, they have
been enforced. In California the penal code does not make

prostitution or fornication a crime, yet for many years

! See, for a short summary, the American Law Institute, Model
Penal Code, Tentative Draft No. 4, pp- 204~-T10.

persons have been convicted in Los Angeles under a .local
ordinance of the offence commonly known as.“rc.sort:ng,
solely on proof that they used a room for fornication. :

No doubt much, and perhaps most, of this American
legislation against sexual immorality is as dead a letter as
it is commonly said to be. But the facts as to law enforce-
ment are at present very hard to establish. In many states,
California among them, the annual criminal statistics do
not usually break down figures for sex crimes further than
the two heads of “Rape” and “Other sexual offences.” But
in Boston as late as 1954 the sex laws were reported to
receive “normal” enforcement, and in 1948 there were 248
arrests for adultery in that city.® No one, I think, should
contemplate this situation with complacency, for in com-
bination with inadequate published statistics the existence
of criminal laws which are generally not enforced places
formidable discriminatory powers in the hands of the
police and prosecuting authorities.

Mill’s critics have always pointed to the actual existence
of laws punishing mere immorality as if this in some way
threw doubt on his claim that the criminal law should not

2 The State Supreme Court in December 1961 held the ordi-
nance to be in conflict with the state laws and void. See in re Carol
Lane, Crim. No. 6929, 57 A.C. 103, 18 Cal. Rptr. 33. This was con-
firmed after a rehearing on June 28, 1962. 22 Cal. Rptr. 857.

3 American Law Institute, Model Penal Code, Tentative Draft
No. 4, p. 205, n. 16.




be fxscd for this purpose. His defenders have indeed com-
Plamcd that the critics were here guilty of fallacious reason-
Ing or irrelevance. John Morley, for example, in a vivid
phrase said that in Stephen’s book “a good dcal’of bustling
pond.crosity isdevoted” to establishing the existence of laws
of this sort; he thought that Stephen had simply failed to
see that “the actual existence of laws of any given kind is
.wholly irrelevant to Mr. Mill’s contention, which is that
1t would be better if laws of such a kind did not exist.”
In fa.ct, neither Stephen (except in one place® nor Lord
D'cvlm, who also appeals to the actual content of English
criminal law, is guilty of this form of the fallacy of arguing
from what is to what should be, nor are they guilty of
irrelevance. Stephen, when forced by Morley to state why
he .rcgardcd his examples as relevant to the argument, ex-
plz‘uned that he thought it “not irrelevant to show ,that
Mill was at issue with the practical conclusions to which
rflos.t nations had been led by experience.” In somewhat
similar fashion Lord Devlin said:

Is the argument consistent or inconsistent with the fun-
damcptal principles of English law as it exists today ?
That is ‘thc first way of testing it though by no meansy :;
c.onclusxvc one. In the field of jurisprudence one is at
liberty to overturn even fundamental conceptions if
they are theoretically unsound. But to see how the

- Qu()tcd in leﬂty E ualit F, 3
> »
: ¥ . ' q 34 ratcrmty, P- 166 n.
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argument fares under the existing law is a good starting
point.’

Both writers, I think, in these perhaps not very perspicu-
ous remarks, intend to invoke only the innocuous conserv-
ative principle that there is a presumption that common
and long established institutions are likely to have merits
not apparent to the rationalist philosopher. Nonetheless,
when we examine some of the particular rules or principles
of criminal law discussed at length by these writers, it is
apparent that the use made of them is both confused and
confusing. These examples are not drawn from the area of
sexual morals, and certainly many, who would wish to
align themselves with Mill and protest against the use of
the criminal law to punish practices simply because they
offend positive morality, might hesitate or refuse to jettison
the particular rules of criminal law instanced by these
writers. So if they are correctly classed as rules which can
only be explained as designed to enforce morality their
persuasive force is very considerable. We may indeed, to

use Stephen’s words, “be disposed to doubt” whether a
principle that would condemn these particular rules could
be right. But there are, I think, good reasons for disputing
these writers’ treatment of these rules as examples of the
use of the law solely to enforce morality. We are not
forced to choose between jettisoning them or assenting to

¢ The Enforcement of Morals, p. 7.
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the Principle that :
the crimj
riminal law may be used for that nal law is “to enforce a moral principle and nothing else.”

purpose. Some (]
: oser analysis .
these examples is, howcvc:, i tl:}n (;hcse authors give to But this argument is not really cogent, for Lord Dev-
1re 1 . . ‘ . .
turn, » Teq » and to this I now lin’s statement that “there is only one explanation” is

simply not true. The rules excluding the victim’s consent
as a defence to charges of murder or assault may perfectly
I well be explained as a piece of paternalism, designed to

protect individuals against themselves. Mill no doubt

i I shall start with ap exa
. mple stressed b . .

! He points out’ that, subject to certaj ) I..ord Devlin. might have protested against a paternalistic policy of using
['; f rape, the criminal law hag g ad;;t:x;q}’:wﬂs such as the law to protect even a consenting victim from bodily
it ) € .

i the victim as 2 defence. It the consent of harm nearly as much as he protested against laws used
i g - 1t 1s not a defence to 3 cha s - :

i | Mmurder or a deliberate 255 ault, and this is i, rge of merely to enforce positive morality; but this does not mean
il P s is i . > ool s sl

I’»j or mercy killing terminating a man’s Jif 5 ;;V y euthanasia that these two policies are identical. Indeed, Mill himself
i A ife :

i 1s still murder. Thjs ;s 5 rule of crimj ]alt oW eques was very well aware of the difference between them: for

' - ina : ; P T g

10w would wish to retajp, though th 4w Which many in condemning interference with individual liberty except
L] ; .
object to the legal Punishment of OECY yecidegnn to prevent harm to others he mentions separate types of
. = () o7 ¥ ) .
morality which harm n one. Lord ngcs 3gainst positive inadequate ground which have been proffered for the use
these attitudes are inconsistent, f, evlin thinks that of compulsion. He distinguishes “because it will be better
under discussion, “There is 01’11 % e Smects of rule for him” and “because it will make him happier” from
i this is that “there are certain sta)l,nsncdexplanaﬁon’” and “because in the opinion of others it would be right.”*’
_ g ar : : g oot
y moral principles which society requi s of behaviour or Lord Devlin says of the attitude of the criminal law to
| 11 , S . . .
quires to be obseryed.”® the victim’s consent that if the law existed for the protection

of the individual there would be no reason why he should
avail himself of it if he did not want it."* But paternalism
—the protection of people against themselves—is a per-

s "of the crimi. * Ibid., p. 9.
he Enforcemens of Morals,p.8, s ;2 1° On Liberty, Chapter 1.
: 11 The Enforcement of Morals, p. 8.













