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- Motive and intention

- Murder

- Manslaughter

- Non-fatal offences against the person

- Recklessness and intoxication

- Strict liability

- Theft and fraud

- Attempt
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Motive and Intention

• Six commonly used kinds of fault: intention, knowledge, belief, recklessness, negligence, dishonesty

• Remember: actus reus and mens rea must occur simultaneously for the offence.

• Intention as ‘decision’: Where X has settled on bringing a possibility about, this is intent.

• Intention-in-action: Engaging in an action in the belief that by so doing, that action, or some 

consequence, may come about.

• Transferred intention: I intend to kill/rape A but get B instead  murder/rape of B.

• Act of God: if I put a plant on the windowsill hoping that lightning will strike and destroy it and it does –

then intention to destroy the plant. If I open a cage hoping the parrot will escape and it does – intention.

• The problem with all of these principles, whether derived from case law or statute law, is that in the end 

the jury has to decide whether the defendant had the required intention (as he will deny it), whether he 

was capable of having the required intention (reasonable man different for all of us).
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Murder

• Murder is a common law crime, developed mainly through individual cases.

• Partially codified in the Homicide Act 1957 and the Coroners and Justice Act 2009

• Lord Coke (1628-1644): “Murder is when a man of sound memory, and of the age of discretion, unlawfully

killeth within any country of the realm any reasonable creature in rerum natura under the king’s peace, with

malice aforethought, either expressed by the party or implied by law.”

• Homicide Act 1957 s.1: “Where a person kills in the course or furtherance of some other offence, the killing

shall not amount to murder unless done with the same malice aforethought (express or implied) as is

required for a killing to amount to murder when not done in the course or furtherance of another offence”

• ‘Express malice’: intent to kill.

• ‘Implied malice’: intent to do serious harm.

• You need a state of mind to kill or inflict grevious bodily harm on the person and then perform the act of

killing or greviously hurting them. If they die (consequence)  murder.
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Murder

• 1st degree murder:

• Killing intentionally

• Killing where there was an intention to inflict serious harm, coupled with an awareness of the risk

• 2nd degree murder

• Provocation: rage, fury, reasonable person loss of control, sense of having been seriously wronged

• Diminished responsibility

• Voluntary manslaughter

• Abused wives

• Reduced conviction from murder under partial defences: diminished responsibility or suicide pact

• Involuntary manslaughter
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Involuntary Manslaughter

• By unlawful or dangerous act (constructive)

• Criminal act, not negligent or by omission

• Dangerous: risk of harm

• Causation between act and death of victim

• By subjective recklessness

• Defendant knew or should have know that what he was doing might result in death (risk)

• By gross negligence

• Defendant breached duty of care to victim

• The breach caused the death

• The breach was gross
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Diminished responsibility and suicide pact (partial defences to murder)

• S. 2 Homicide Act 1957 as amended by s.52 Coroners and Justice Act 2009

• If successfully pleaded, both reduce the conviction from murder to manslaughter (not absolution of liability)

• Requirements for diminished responsibility:

• Abnormality of mental functioning caused by a recognised medical condition

• Which provides an explanation for the defendant’s acts or omissions in being party to the killing

• Which substantially impaired their mental ability to either (here, similar to involuntary intoxication)

• Understand the nature of their conduct

• Form a rational judgment

• Exercise self-control

• Suicide pact: agreement between 2+ individuals to commit suicide. If one kills the other but fails to kill

himself – if demonstrates existence of suicide pact – conviction reduced from murder to manslaughter.
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Non-fatal offences against the person

• At common law (6 months maximum custodial sentence)

• Assault

• Battery

• False imprisonment

• See lecture on tort law

• Tort law focuses on compensating the victim – Criminal law on punishing the wrongdoer

• Statutory Criminal law:

• The Offences Against the Person Act 1861: (a) malicious wounding or inflicting grievous bodily harm, 

s.20; (b) assault occasioning actual bodily harm, s.47. (5 year max)

• The OAPA 1861, s.18: wound or cause GBH with intent to do GBH (Life max)

• Always remember the importance of consent: surgery, tattoos…
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• And now imagine you are on jury duty and you have to wrap your mind around this…
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Recklessness

• Recklessness: taking an unjustified risk

• Closing your mind to the obvious

• Cases cannot agree whether it is

• Performing an act that creates and obvious risk without giving any thought to the possibility of 

such a risk, OR

• Foreseeing risk and going on to take it unreasonable

• Perception of the risk – what about a defendant who is stupid, disabled or unimaginative ?

• Reasonable person test: would a reasonable person, possessing the qualities of the defendant at the 

time, have been able to perceive the risk? Age of the accused and their mental capacity.

• So… neutral man or defendant?
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Intoxication – and intent

© Prof. Jeremy Horder, King’s College London
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Strict Liability

• No requirement of mens rea in respect of one or more 

elements of the actus reus

• Defies the principle «no punishment without fault»

• Liability based on presumptions which can be rebutted

• Public policy important, social concern, public safety

• Strict liability in sexual offences cases where one party is 

underage. No questions about knowledge.

• R v G (2009): House of Lords upheld conviction of 15 year 

old boy under s.5. Accepted factual basis was that 

defendant had intercourse with 12 year old girl who was 

consenting, believing her to be 15 years old.
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Theft and deprivation of property

• Protection of property is sacred – law for the care of security.

• Theft Act 1968 (statutory intervention to clean up the common law)

• There must be property

• Belonging to another

• Defendant must appropriate the property (actus reus)

• Unlawfully (without lawful reason)

• Dishonestly (mental element)

• It is immaterial whether the real owner was induced by threats or fraud to hand over the property

(held at gunpoint or lied to by his investment manager)  still theft

• Rule under English law: finders keepers. If you find something in the street, it is yours

• Making off without payment – used for people who eat in a restaurant and then leave without paying
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Fraud and dishonesty

• Fraud is about trickery and deception.

• Fraud Act 2006: types of fraud

• Fraud by false representation (made knowingly)

• Fraud by failure to disclose information if under duty to do so

• Fraud by abuse of position

• Mens rea: intention to make loss or risk of loss

• Actus reus: doing the actions required to get the victim to do what you want them to (lie, write, pretend)

• Fraud is usually about misleading statements

• Remember no general duty of good faith under English law

• Corporate and Financial Fraud
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Attempt

• So long as the crime lies only in the mind, it is not punishable, because often there is no plan to actually 

execute the crime, and oftentimes not even a serious intention of executing it.

• Punishment of attempt = punishment of an imperfect crime. The defendant could have gotten lucky.

• Public policy: you still want to discourage people from crime.

• Requirements:

• Mens rea (mindset and intention) for the crime

• Actus reus: more than merely preparatory to the commission of the offence. Past preparing, you

have to be actually trying

• Impossible attempts:

• Legal: the law you are trying to break does not exist

• Factual impossibility: shooting a corpse is not attempted murder
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Briefly

Other punishable offences

• Sexual offences: rape, sexual assault

• Conspiracy to commit a crime

• Corporate liability

• Complicity

• Non-depriving property offences: breaking your property

Remember

• Under English law, you have to accuse someone of a specific offence. Cannot go to court saying ‘I think I 

was wronged’ – the lawyer has to decide on a line of reasoning and go that way.

• The judge will not help the lawyers. The common law system is adversarial (judge as observer), while

civil law systems tend to be inquisitorial (the judge takes over and can substitute one crime for another).
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