
10.22 (FR) FRAUD, MISTAKE AND MISREPRESENT,4; 

(ii) The other party is unaware of the mistake. lt is in this case that th 
systems seem to differ considerably. Again, a case considered earlier bears rep
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Wine to Algiers 

Where one party intends one price and the other another, the 
there being an effective agreement and no contract is formed.

Facts: The parties were negotiating the sale of a !arge quantity of wine. Originally it was envisaged
the wine would be delivered at Cherchell but the buyers, Orazzi, refused this, and offered to sh 
the cost of transport to Algiers. The sellers, Tirat, demanded the sum of 60 francs per hectolitre� 
buyers were not willing to pay this sum and sent a telegrarn intending to offer 30 francs per h 
litre but in fact offering 300 francs. The sellers accepted this, delivered the wine and billed the bu 

accordingly and the buyers paid, but later they realised the mistake and demanded repayrnent. The 
d'appel of Montpellier gave judgment for the buyers and the sellers appealed, arguing (!) that the el1lf
was one of value not one of substance; (2) that the contract was valid until annulled, so that the buyaa 

could not claim that the payment was invalid; and (3) that when the buyers paid the 300 francs tbey 

were accepting an offer from the sellers. 

Held: The appeal was dismissed. 

Judgment:-Whereas it is apparent from the statement of facts in the contested
judgment (Montpellier, 16 October 1957) and from the introductory part thereof 
Marius Tirat et Cie ('Tirat') was to deliver 2,000 hectolitres of Algerian wine FOB � 
the purchaser, Orazzi et Fils ('Orazzi'); as it was envisaged that delivery would take
place at Cherchell, but this was refused by Orazzi which offered to share the cost of

haulage from Cherchell to Algiers; this offer was set out in a telegram agreeing to

pay 300 francs a hectolitre; as after acceptance and delivery by Tirat, Orazzi claimed 
that the figure of 300 francs was the result of material error and that the true figure 
was 30 francs; accounts which were drawn up on the basis of the first figure were 
in the end reduced to 335,162 francs and Orazzi drew a bill of exchange on Tirat

for that amount, which was dishonoured and protested. 
-Whereas Tirat then sued the purchasers for damages for the loss caused by a

bill of exchange improperly presented and then protested, whereupon Orazzi counter
claimed for payment of the bill; as subsequently, the court of first instance in its 
contested judgment recognised that a mistake had been made and dismissed the

claim in the main proceedings and upheld Orazzi's counterclaim. 
-Whereas the appellant challenges the judgment inasmuch as it held that the

agreement as to haulage charges was invalid by reason of a substantial mistake, on

the ground that it incorrectly showed the sum of 300 francs instead of 30 francs, 
whereas, it argues, first, a mistake as to value is not a material mistake and in any 
event the court failed to explain its reasoning concerning the claims made by Tirat 
on that point; as second, a voidable act remains valid until declared void by the 

court and there was consequently no legal basis for the bill of exchange, which was 
presented before any annulment and, finally, as it was possible to remedy the curable 
nullity arising from a mistake, the findings in the judgment establish that Orazzi had 
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rmed the contract by accepting without demur the agreement reached on the
of 300 francs and the accounts presented. 

_whereas however, it is stated in the judgment that, for the reasons set out,

figure of 300 francs per hectolitre in Orazzi's _ telegram could only be the result

a material m1stake; as Orazz1 proposed or bel1eved it was proposing 30 francs,

t is to say half of what T1rat had asked for; there was no agreement as to the

unt of the consideration; 'that, since the parties' intentions differed as a result of

misunderstandin_g, it "':as not possible for an agreement to be formed'; as accord

tigly the Court, f�rst, d1d not have to declare a contract void for a mistake as to

ttie propert1es of 1ts subJect-matter and was not required to answer any arguments

put forward on that point;_ as_ second, having found that no agreement had been

o,ncluded concern1ng the d1v1s1on of haulage costs, it could not find that there was
IIO legal basis for the bill of exchange which was based on market terms and the

a1>ovementioned offer of 30 francs. 
-Whereas finally, the last part of the plea based on confirmation of the corre

spondence between th� parties, arising from the attitude subsequently adopted by 
orazzi, was not ra1sed in the grounds of Tirat's appeal, as inserted in the introduc
tory parts; it is new, and it is a mixture of fact and law and, as such, inadmissible. 

-Whereas no branch of the appeal ground can therefore be upheld.
On those grounds, the Court dismisses the appeal against the judgment of the 

cour d'appel, Montpellier, of 16 October 1957. 

Notes 
(1) Presumably the sellers should have been aware that the telegram from the

buyers contained an error, as the sellers had already made an offer at 60 francs, 
one-fifth of the price offered in the telegram. However, nothing is made of this point 
and it seems that the result would have been the same even if the buyers had had 
no reason at all to suspect a mistake. 

(2) This case seems to have been decided on the basis of erreur-obstacle, ie that
the en-or prevented the formation of a contract, just as in the cases of dissensus
discussed earlier. In the traditional analysis, to quote Planiol again, 'it is a misun
derstanding, not a contract' .108 In practice, despite what Rodiere wrote in his note 
of 1975, 109 French courts will often give relief in such cases on the basis of error 
as to the substance. 110 Thus there will be an action en nullite relative and not to 
an action en nullite absolue. The reason for this is that it only private interests are 
at stake and not the concept of interet general which justifies and gives rise to the 
action en nullite absolue. 

. (3) Erreur-obstacle is not mentioned in the Code civil, but the Avant-projet Catala
mcludes a text on it, and also adopts the solution of relative nullity: 

Article 1109-1: There is no consent where the parties' wills have not met on the essen

tial elements of the contract. 

Article 1109-2: An absence of consent taints the agreement with relative nullity. 

10' See above, p 56. 
10' See 10.14 (FR) above, p 450. 
110 As to which, see below, p 472. 
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