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Principles of Corporate Law 

Consider the main theories of corporate law. 

What theory is most compelling and why?
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1. Main theories of corporate law 

Contract theory

Å Term by American scholar 
Henry Butler, The Contract 
Theory of the 

Corporation,1989 

Å çfiction theoryè: 

Corporation as a «single 
nexus» under which rights/ 

obligations are held together 
through contracts between 
shareholders. 

Å Modern çnexus of 
contracts» theory: includes all 

participants, i.e also 
stakeholders

Real entity theory

Å Historically: against (too) high 

level of shareholder influence

Å Company as a çliving 

organism», «a real person, with 

body and members and will of 

its own»

Å Focus on autonomous decision 

making, corporation as a «social 

structure»

Concession theory 

Å History: Royal charters, 

Private acts of Parliament, 

Merchant guilds, Colonial (East 

India). Strong restrictions on 

incorporation

Å today: stateôs role in creating 

and regulating companies. 

Personality derived from 

incorporation. Companies act on 

the basis of a «social license»
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2. The most compelling one?  

Contract Theory

Why?

ǒ clear objective: maximize value 

ǒ Best fits modern corporate statutes

ǒ Explains economic features 
ǒ More flexible than concession or real-entity theories

a. Concession theory: justifying state control
b. Real-entity theory: social responsibility, e.g. ESG debates

Contract theory gives a coherent structure to corporate law

8



shareholder value -2000 jobs 

Contract Theory
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Consider The Main Theories of Corporate Law. 

What Theory Do You Think Is Most Compelling 

and Why?
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Theories of Company 
Law

01 02
Concession Theory

Artificial Entity Theory

03

Real Entity Theory

04 Communautaire Theory
Contract Theory

Aggregate Entity Theory
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The Most Compelling σReal Entity Theory



Describe How the Company Operates

Reflecte Legal Reality

Stabilized the Organizational structure

01

02

03

Whyψ

Real Entity Theory



Legal Reality

Legal Reality

of

Company

Be liable for crimes and 

enjoy human rights

Perpetual

Salomon v. Salomon & Co. Ltd

Independent Legal Personality Independent property

......

To sue and to be sued

Capacity of civil conduct



Describe how the company operates

ɒThe company is a "true social entity" independent of shareholders, management

and the state, with its own interests, will and operational logic .ɓ



Stabilized the Organizational structure

How

Board -centric governance

Structure exists independently of individuals

Institutional theory



THANK YOU

Zhaokun Li

15.12.2025



Presentation 3: Jan Adam Kaliszewski



University of 
Zurich

A Tale of Two Kingdoms 
Corporate purpose of startups and ambitious 
ventures
Jan Adam Kaliszewski 
Principles of Corporate Law 
Topic 2, Presentation no. 3 Generated by Google Gemini.



University of 
Zurich

Whatis the CorporatePurposein the UnitedStates?
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"The directors of such companies,however, being the managersrather of other
H=GHD=ӜKmoney than of their own, it cannot well be expected that they should
watch over it with the sameanxious vigilance with which the partnersin a private
copartnery frequently watch over their own. Like the stewardsof a rich man, they
are apt to considerattention to small matters asnot for theirE9KL=JӜKhonour, and
veryeasilygivethemselvesa dispensationfrom havingit. Negligenceand profusion,
therefore, must always prevail, more or less, in the managementof the affairs of
sucha company. It is upon this account,that joint-stockcompaniesfor foreign trade
have seldom been able to maintain the competition against private
adventurers . Theyhave,accordingly,very seldom succeededwithout an exclusive
privilege; and frequently have not succeeded with one. Without an exclusive
privilege, they have commonly mismanagedthe trade. With an exclusiveprivilege,
they haveboth mismanagedandconfinedit.Ӟ

AdamSmith. TheWealthof Nations741(Oxforded. 1976)
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A NAKAGF9JQӜKapproach will always be different 
than a E=J;=F9JQӜKapproach. 

Source: Skin in the Game, Nassim Nicholas Taleb p.64 
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What is the structure of a startup? 

Early-stage startups largely resemble monarchies
Å No representative governance
Å No direct democracy 
Å Responsibility for success and failure is on the 

founder 

16/12/2025 25

Source: CS183: Startup - Peter Thiel Class Notes

https://blakemasters.tumblr.com/
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ӝ'Fsome sense, startups ;9FӜLbe democracies because none are.
None are becauseit <G=KFӜLwork. If you try to submit everything to
voting processeswhenQGMӜJ=trying to do somethingnew,you end up
with bad, lowest common denominator type results.Ӟ

Peter Thiel

16/12/2025 26



University of 
Zurich

16/12/2025 27

During the Transaction Specific Control Assessment, the court noted 
that: 

Å Musk owned 21.9% of the stock. 
Å There was a supermajority voting requirement to amend important 

bylaws 
Å He was a superstar CEO
Å He had considerable power in the boardroom by virtue of his high 

status roles and managerial supremacy
Å Tesla = Musk

Therefore, Entire Fairness Standard applies. 

Musk v Tornetta

Source: Source: Renee Zaytsev. Boies Schiller Flexner. UZH keynote. 
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No Cleansing or Burden Shifting

ӭ ,G +$5 HJGL=;LAGFKӐ

ӭ ,G O=DD-functioning committee of independent directors.

ӭ ,G AF>GJE=< NGL=Ӑ

ӭ .JGPQ <A< FGL <AK;DGK= ;GEH=FK9LAGF ;GEEALL==ӜK HGL=FLA9D ;GF>DA;LKӐ

ӭ .JGPQ GEALL=< E9L=JA9D L=JEK ;GF;=JFAF? L@= HJG;=KKӑ AF;DM<AF? D=N=D G> ;GFLJGD =P=J;AK=< :Q +MKC 9F< 9F AEHGJL9FL

;GFN=JK9LAGF :=LO==F +MKC ҙ ;GEH9FQӜK ;GEEALL== ;@9AJ L@9L =KL9:DAK@=< C=Q L=JEK G> L@= ?J9FLӐ

ӭ 'L AK FGL =FGM?@ LG BMKL <AK;DGK= =;GFGEA; L=JEKӐ

Musk v Tornetta

Source: Renee Zaytsev. Boies Schiller Flexner. UZH keynote. 
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No Fair Dealing.

Å 2@= HJG;=KK D=9<AF? LG L@= 9HHJGN9D G> +MKCӜK ;GEH=FK9LAGF H9;C9?= O9K <==HDQ >D9O=<Ӑ

Å +MKC @9< =PL=FKAN= LA=K OAL@ L@= H=JKGFK L9KC=< OAL@ F=?GLA9LAF? GF 2=KD9ӜK :=@9D>

Å 2@=J= O9K FG E=9FAF?>MD F=?GLA9LAGF GN=J 9FQ G> L@= L=JEK G> L@= HD9FӐ ӝ!GFLJGDD=< EAF<K=LӞӐ

Å Process was cooperative, not adversarial

Å One proposal considered, until Musk unilaterally changed it

Å Musk dictated the timing of the process, making last minute changes to the timeline or altering substantive terms.

Å Musk manipulated the timeline of the process with a red light, green light approach.

Musk v Tornetta

Source: Source: Renee Zaytsev. Boies Schiller Flexner. UZH keynote. 
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No Fair Price

Å It is difficult to prove fair price when there are process flaws

Å Largest compensation award in history

Å +MKCӜK HJ=-existing equity stake already provided a powerful incentive for him to stay and grow Tesla

Å Given the equity stake, was $55.8 billion reasonable? Would the board have achieved its goals with less, would Musk have taken it?

Å 70% of milestones were likely to be achieved soon after grant date.

Musk v Tornetta

Source: Source: Renee Zaytsev. Boies Schiller Flexner. UZH keynote. 
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Result: Compensation package rescinded.

My opinion: 

Gist of the problem: Musk has a different understanding of how corporations should be managed than the 
current body of law.

Musk v Tornetta

Source: CS183: Startup - Peter Thiel Class Notes

https://blakemasters.tumblr.com/
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While the current body of Delaware Law was based on the Contract and Agencytheories of the Firm,

It is likely that Musk views his duties as a CEO via the lenseof the Transaction Cost and Real Entity Theory. 

Controversial thesis: The current body of Corporate Law was created for listed companies, and not startups, 
which are inherently authoritarian, monarchical.

Why? Going from 0 to 1 requires a clear philosophy which allows no space for consensus.

DD L@= =EHDGQ==K 9F< AFN=KLGJK :=;GE= L@= =PL=FKAGF G> L@= >GMF<=JӜK EAF<ӓ 9 N=@A;D= >GJ @AK 9<N9F;=E=FL G>
the goal of the company. 

Musk 
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Part of the billionaire's strength lies in "Elon the
collective." Hedidn't name the group, but said it includes
around 20peoplewho haveworked for Muskfor yearsand
built tremendoustrust.

"They can almost read his mind , and they know what he
would want to havedonein somesituation,"

Shaun Maguire, Partner at Sequoia Capital

Source: Business Insider. 

https:// www.businessinsider.com/shaun-maguire-venture-sequoia-capital-elon-musk-2025-11

16/12/2025 33
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Moonshot ventures require stellar management and results. 

The plan to construct a sufficiently small nuclear reactor capable of powering a submarine had been hatched and driven by Hyman 
G. Rickover,arevered yet complicated character who was serving as rear admiral of the U.S. Navy at the time. The speed with which 
the U.S. Navy was able to build a functional submersible vessel powered by a nuclear reactor was the direct result of 0A;CGN=JӜK
ӝ<9JAF? 9??J=KKAN=F=KKӑӞaccording to Kintner- a breakthrough that had the potential to transform a submarine into something 
EGJ= L@9F 9 ӝKMJ>9;= K@AH O@A;@ ;GMD< KM:E=J?= GFDQ >GJ K@GJL H=JAG<KӑӞ :ML J9L@=J AFLG 9F MF<=JO9L=J N=KK=D L@9L OGMD< := 9:le to 
remain hidden in the depths for months. Rickover could be condescending and abusive. On several occasions, he reportedly made
junior officers with whom he disagreed stand in a closet for hours to contemplate their perceived failings. Rickover understood his 
GOF DAEAL9LAGFK LG 9 ?J=9L <=?J==ӓ @= K9A< @= @9< ӝL@= ;@9JAKE9 G> 9 ;@AHEMFCӞ AF 9F AFL=JNA=O OAL@ "A9F= 19OQ=J GF ҠҚ +AFML=s in 
1984. In his mind, the rules were for other people. When a deputy arrived in his office with a book of U.S. Navy regulations,Rickover 
recalled telling the officer to get out and burn the book. ӝ+Q BG: O9K FGL LG OGJC OAL@AF L@= KQKL=EӐ +Q BG: O9K LG ?=L L@AF?K
<GF=ӑӞhe said. Jimmy Carter, who had served under Rickover as a junior officer in the navy in the late 1940s, decades before 
JMFFAF? >GJ 9F< OAFFAF? L@= HJ=KA<=F;Qӑ 9;CFGOD=<?=< L@9L 0A;CGN=J ;GMD< := <A>>A;MDLӑ 9F< =N=F L@9L L@=J= @9< :==F ӝ9 >=O LAmes, 
O@=F ' @9L=< @AEӐӞ  ML @AK J=N=J=F;= >GJ L@= E9F O9K KL=9<>9KLӐ !9JL=J OGMD< 9<< L@9L 9KA<= >JGE @AK GOF >9L@=J ӝFG GL@=J H=Json
@9K @9< KM;@ 9 HJG>GMF< AEH9;L GF EQ DA>=ӐӞ

5ADDA9E .JGPEAJ=ӑ L@=F 9 3Ӑ1Ӑ K=F9LGJ >JGE 5AK;GFKAFӑ K9A< 0A;CGN=J ӝOADD := CFGOF 9K L@= >9L@=J G> L@= FM;D=9J ,9NQ 9F< 9F
indomitable fighter against defense contract abuseslong9>L=J L@= H=LLQ >A?MJ=K O@G FGO JMF L@= ,9NQ 9J= >GJ?GLL=FӐӞ 0A;CGN=J O9Kӑ
by nearly every account, a towering figure, without whom the United States might never have attained such a decisive advantage 
GN=J L@= 1GNA=L 3FAGFӑ LAHHAF? L@= :9D9F;= G> HGO=J AF E=JA;9ӜK >9NGJӐ F G:ALM9JQ AF 2AE= E9?9RAF= ;GF;DM<=< L@9L O@AD= @=had
:==F ӝE9JJ=< :Q 9F =P;=KK G> 9JJG?9F;=ӑӞAL O9K @AK ӝJM<= ?=FAMKӞ L@9L ӝHJGN=< LG := GF= G> L@= ,9NQӜK ?J=9L=KL 9KK=LK 9L L@=
<9OF G> L@= LGEA; ?=ӐӞ

Alex Karp, Technological Republic, p. 204-206.
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EGF? GL@=JKӑ !GJHGJ9L= *9O K@GMD< =F9:D= L@= >MD>ADDE=FL G> 9E:ALAGMK NAKAGFKӐ Ӟ8=JG LG -F=Ӟ HJGB=;LK <=>AF=
our world. The rules of the game are very different at SpaceX than they are at the average listed screwdriver 
producing company. Still,

Å The very influential Agency Theory is inherently suspicious of directors and views them as a risk.

Å The shareholder primacy limits the company to a profit extracting machine instead of enabling it to 
advance humanity. 

Å Therefore, separation between ownership and control can be beneficial, and even necessary to finance and 
manage era defining projects.

Corporate Law should not stifle the people who change our world. 

What is the Purpose of Corporate Law? 



University of 
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Thankyou for your attention!
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Why Stakeholder Theory Is the MostCompelling

τHuawei as an Example
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What Is Stakeholder Theory?

.

Corporations depend on multiple stakeholder 
groups: employees, customers, suppliers, creditors, 
communities.

Directors should balance stakeholder interests, not 
only maximize shareholder wealth.

Represents the communitarian perspective 
introduced in the course.

Focuses on long-term value creation instead of short-
term financial results.



Why Stakeholder Theory Is Convincingψ
.

02

01

03

04

Point 2

Avoids short-termism under 
shareholder primacy. Supports 
sustainability and long-term 
planning.

Point 4

Aligns with global ESG and 
responsible governance trends.V

Point 1 

Better reflects modern corporate 
reality: innovation, talent, and 
reputation matter.

Point 3

More suitable for technology-intensive 
industries.



Huawei as a Case Study
.

bƻǘ ǇǳōƭƛŎƭȅ ƭƛǎǘŜŘ Ҧ ŦǊŜŜ ŦǊƻƳ ǎƘƻǊǘ-term capital 

market pressure.

Employee shareholding system with 100,000+ 

employees.

20%+ of annual revenue invested in R&D.

Governance priorities:

long-term survival

technological independence

national infrastructure

customer value

Strong evidence of stakeholder-oriented governance.



Stakeholder vs Shareholder Primacy.

Shareholder Primacy Stakeholder Model (Huawei)

Single purpose: maximize shareholder wealth

Strong market pressure

Narrow definition of corporate value

Less compatible with long innovation cycles

Multiple objectives: employees, society, 
technology

Enables long-term R&D

Creates resilience and sustainable growth

Broader societal value



C o n c l u s i o n.

Captures modern corporate complexity
ςReflects multi-stakeholder relationships and real 
organizational dynamics.

Drives long-term, sustainable value
ςAvoids short-term market pressure and supports strategic 
investment.

Proven in practice: Huawei
ςShows how stakeholder governance fosters innovation and 
resilience.

Outperforms shareholder primacy in high-tech sectors
ςBetter suited for industries requiring deep R&D and long-
term vision.



Thank you
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Pros and cons 
of limited 
liability; 

should it be 
reformed?

Presentation No. 5
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What is limited liability?

Entity 
shielding

Owner 
shielding



PROS

Raises capital Diversification

Transferability Entrepreneurship



CONS

Excessive risk taking Weak creditor 
protection

Group liability



Should it be reformed?

YŜŜǇ ƛǘ ōǳǘΧ Two targeted reforms: Tort 
victims and group liability



Thank you 
for your 
attention

Image 2



Sources:

ÅImage 1: AI-generated image

ÅImage 2: https:// ar.inspiredpencil.com/pictures-2023/student-paying-
attention-in-class-clipart
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What is 
liability?

Page 02

Limited liability is a key principle in corporate law that protects 

shareholders by limiting their financial risk to their investment amount, 

thus safeguarding personal assets in case of company failure

This concept underpins common business structures, such as 

corporations and LLCs, but is facing increasing challenges regarding 

its benefits and associated issues

University of
Zürich Principles of Corporate Law



Pros and cons of 
limited liability

University of Zürich Principles of Corporate Law

Pros
Å Personal asset protection ensures 

owners are shielded from

corporate debts, encouraging

entrepreneurship 

Å It facilitates easier capital raising as 

investors are more inclined to

invest, knowing their maximum

loss is restricted to their

contribution

Å By protecting personal assets, 

individuals are more likely to start 

businesses and explore innovative 

ideas, fostering creativity and risk -

taking

ÅWeakened accountability leads to 

owners taking unnecessary risks

since losses are socialised

Å Potential harm arises for creditors

and society, as business failures can

result in unpaid debts that affect

employees, suppliers, and the

broader community 

Å The corporate veil allows individuals

to protect their assets, evading 

accountability for unlawful actions 

Å Short -termism drives shareholders

to prioritise immediate profits over

long - term stability and

accountability

Cons

Page 03



Should limited 
liability be reformed?

Page 04

University of Zürich Principles of Corporate Law

Arguments in favour
Å Emphasis on enhancing shareholder 

accountability in cases of environmental

or social damage

Å Suggested reforms include expedited

piercing of the corporate veil in 

instances of misuse

Å Recommendations for increasing

directorsô responsibility during

insolvency situations

Arguments against
Å Eliminating limited liability could

negatively impact business formation

and investment

Å Current regulations allow courts to 

revoke liability protections in cases of 

fraud or serious misconduct



Finding a 
balance
Limited liability encourages economic growth and innovation, though its 

shortcomings necessitate enhanced protections against abuse

Reform proposals predominantly suggest incremental changes, 

emphasising stricter enforcement against unethical practices

The central concern remains whether adjustments can safeguard society 

and creditors while still fostering entrepreneurship

Page 05

University of
Zürich Principles of Corporate Law
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Optimal business choice: balancing 

purpose, control, freedom, and efficiency 

Optimal business choice: balancing 

purpose, control, freedom, and efficiency 
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º Corporate law failures

º Archegos Capital Management 2021 

º Is the corporate form an advantageous form 
for all business structures? 

º LLCs provide reduced agency expenses and 
greater contract flexibility 

º A more efficient option for contemporary 
businesses. 

º Entrenchment risks 

º Agency costs 

º Investor protection

º Corporate law failures

º Archegos Capital Management 2021 

º Is the corporate form an advantageous form 
for all business structures? 

º LLCs provide reduced agency expenses and 
greater contract flexibility 

º A more efficient option for contemporary 
businesses. 

º Entrenchment risks 

º Agency costs 

º Investor protection

Corporate 
Governance 

Board of 
Directors 

and 
Committees 

Legal and 
Regulatory 
Framework 

Organisatio
nal 

Hierarchy 

Monitoring 
and Internal 

Control

Transparen
cy and 

Accountabi
lity 

Policies and 
Procedures 



1. The optimal form 1. The optimal form 

º The separation of ownership and control, and the conflicts 

that result from it, give rise to the principal -agent problem

º Agency costs 

º Disputes, incentives, and monitoring

º What would allow for lower agency costs 

º Advantage for corporate personality 

º Contract driven governance

º The separation of ownership and control, and the conflicts 

that result from it, give rise to the principal -agent problem

º Agency costs 

º Disputes, incentives, and monitoring

º What would allow for lower agency costs 

º Advantage for corporate personality 

º Contract driven governance

15.12.2025 65



2. Archegos 

Capital 

Management 

(2021) 

2. Archegos 

Capital 

Management 

(2021) 

º Over $10 billion in damages was incurred by 
banks due to the actions of a single private 
investment business

º It was via the employment of a corporation shell, 
albeit a private one

º An excessive amount of freedom of control 
combined with an insufficient amount of 
oversight 

º Utilised secrecy as well as funds that were 
lent, also known as òopaque leverageó 

º The banks and t he auditors did not 
recognise t he extent of the danger because 
the y were negligent 

The company may have been legally 
compelled to provide information about t he
risks at an earlier stage, so as to avert the 
catastrophe, if it had adopted a private limited 
liability company structure 

15.12.2025 66



3. Market protection 3. Market protection 

15.12.2025 67

In order to maintain an efficient market, in which all information is reflected in the price, 
corporations are required to provide full public reports 

Legal framework: 

American legislation is appreciative of the right to enter into 
contracts 

European Union law favours transparency, which is required 
within rigorous disclosure regulations 

Publicly traded corporations are intended recipients of t he market regulations; however LLCs and 
other private enterprises are able to take advantage of t he benefits of legal liability protection 
while avoiding the overwhelming complexiity of the regulations that apply to publicaly traded 
companies 



4. Key takeaway 4. Key takeaway 

15.12.2025 68

Both LLCs and 
corporations provide 
limited liability protection 
to their shareholders; it 
does not only apply to 
the corporate form 

01
LLCs are more efficient 
for private corporations 
since they have reduced 
governance expenses 

02
The optimal form is 
distinguished by its 
capacity to avert
calamities from inside, 
rather than size alone 

03
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Corporation Ӧdefinition and purpose of incorporation

Vehicle established through an agreement by its members to pursue a commonӦlikely commercial Ӧgoal, 
by making agreed contributions

With following specific features:

1. Legal personality distinct from its members
2. Limitation of liability 
3. Separation of ownership and governance 
4. Transferability of ownership

but also:

1. Formalized establishment, registration obligation
2. Required share capital
3. Double taxation 
4. Limited control by the owners
5. No personal continuity
6. ,ME=JGMK J=?MD9LGJQ G:DA?9LAGFK ӱJ=HGJLAF?ӑ 9;;GMFLAF?ӑ 9M<ALӔӲ
7. Possibly misaligned interests of various stakeholders
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Partnerships

Also a vehicle established through an agreement by its members to pursue a commonӦlikely commercial Ӧ
goal, by making agreed contributions, :MLӔ

Different characteristics (general or simple partnerships):

1. Less formal establishment 

2. Management and capital are tied to partners Ӧall, some or at least one partner manages and represents the partnership

3. Restriction on transfer of shares

4. Obligations of the partnership are obligations of partners incurred under a common name

5. Co-ownership of assets

6. Liability from full to limited Ӧat least one partner with unlimited liability

7. Mutual obligations of the partners (loyalty, good faith)

8. Usually no separate legal personality, but separate entity
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Different types of partnerships

12/16/2025 75Zuzanna Marchlewska - Alternatives to incorporation

1. Civil law partnership (e.g. Germany, Poland) Ӧmore of a contract than a partnership per se

2. General/commercial partnership (e.g. Poland, Germany, US)

3. Professional partnership, Limited Liability Partnership (e.g. Germany, Poland, UK)

4. Limited (commandit) partnership (e.g. Germany, UK, Poland)

5. Partnership limitted by shares (e.g. Germany, Poland)

Combinations Ӧe.g. limited partnerships, or partnerships limited by shares, where the general 
partner is a corporation

Unlimited liability 

Limited liability 

Limited by subject

Limited by amount of 
contribution for certain 

partners, unlimited for at 
least one partner

Management by 
partners

Delegated 
management

Possible centralized 
management by selected 

partner

Management by the 
general partner, limited 

partners do not 
participate in 
management
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Sole entrepreneurship Ӧthe person is the firm

1. Business and the entrepreneur are one

2. Liability with full personal assets

3. Ownership usually tightly connected with governance 

4. Transfer of the business is somewhat complicated

5. Easy set up

6. Simple accounting rules

ӧ In Poland the most popular vehicle of commercial activity (82% of newly registered entrepreneurs in early 2025)

ӧ Often used to circumvent labor law restrictions

ӧ However, also often used by very large firms, when the owner is afraid of losing control over the enterprise

ӧ Personal assets are protected by transferring ownership to relatives
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Decentralized Autonomous Organizations

1. Blockchain-based

2. Mutual ventures to pursue a specific or general goal

3. Relationship of members based on a smart contract

4. Governance aimed at limiting agency costs:

ӫ Algorithmic

ӫ Democratic/Participatory Ӧtoken based voting rights

5. Currently lacking widespread specific regulations, regulatory approach would have to be based on subsumption of existing laws

ӫ Liability?

ӫ Tokens as securities?

ӫ Asset partition?
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The Agency Problem in Corporate 

Corporate Governance

Ownership

Shareholders hold economic 

interest but delegate 

management authority

Control

Board of directors exercises 

strategic and operational 

decision -making power

Fiduciary Duty

Directors must act in the company's best interests, not individual 

shareholders

This separation prevents excessive owner interference whilst 

creating potential conflicts of interest



How Takeover Rules Reshape Power Dynamics?

The European Regulatory Framework

EU Takeover Directive and national implementations establish two critical 

mechanisms:

Board Neutrality Rule

Directors cannot deploy 

defensive measures without 

express shareholder approval 

once a bid is announced

Mandatory Bid Rule

Acquirers obtaining control must 

offer equal terms to all remaining 

minority shareholders



The Double-Edged Sword of Takeover 

Regulation

Original Purpose

Preventing managerial entrenchment and 

ensuring boards cannot block beneficial offers 

regardless of shareholder interest

Case Study: Cadbury vs Kraft 
Kraft (UK)

The board viewed the bid as 

harmful to CadburyɅs long-term 

strategy, yet neutrality rules 

prevented it from resisting a 

financially attractive offer, 

illustrating the core purpose of 

takeover regulation: avoiding 

managerial entrenchment.

Unintended Consequences

Excessive shareholder influence strips boards 

of capacity to fulfil fiduciary duties when 

defensive action is warranted

Case Study: Sika AG 
(Switzerland)

The board believed control transfer 

harmed company interests, yet 

regulatory constraints on defensive 

actions severely limited their ability 

to protect long -term value versus 

controlling shareholders' 

preferences



The Reform Debate: Competing Perspectives

Arguments FOR Reform

Fiduciary Duty Paralysis

Boards cannot defend against harmful offers

Short-Term Investor Dominance

Arbitrage funds prioritise quick profits over company welfare

Speculation Incentives

Mandatory bid rule encourages strategic share purchases before bids

Rigid European Model

Unlike US selective defences, EU restrictions are inflexible

Short-Termism Risk

Shareholders favour immediate premiums over long -term strategy

Arguments AGAINST Reform

Minority Protection

Mandatory bid and equal treatment rules ensure fairness and 

transparency

Corporate Discipline

Takeover threat motivates efficient management and prevents value -

destroying entrenchment

Market Stability

Radical changes risk reducing liquidity and investment attractiveness



A Balanced Reform Framework

01

Limited Board Discretion

Permit defensive actions when board demonstrates takeover harms long -term strategy

02

Minimum Holding Periods

Require investors to hold shares for specified duration before voting rights attach

03

Enhanced Transparency

Early disclosure obligations when investors acquire significant stakes (1%, 3%, 5% thresholds)

04

Flexible Control Thresholds

Replace rigid 30% trigger with context -sensitive definition recognising modern ownership structures

Why modernise the 30% threshold? In dispersed ownership, effective control may emerge at 10 ɀ

15%; in concentrated structures, 30% may not confer control. Fixed thresholds ignore synthetic 

positions and derivatives that create influence without formal ownership.



Conclusion

Takeover rules can facilitate inappropriate shareholder interference, 

particularly through constraints on board autonomy and 

empowerment of short -term investors

The Path Forward

Refinement, not abandonment. Carefully calibrated reforms can 

preserve minority protection and market discipline whilst restoring 

boards' capacity to act in companies' long -term interests

Thank you for your attention!


