Comparative Private Law (Regular Examination, January 2018)
I.
Facts:
A is the owner of a small tattoo shop in a town of 100‘000 inhabitants. When he learns
that his competitor C from the next larger town wants to rent a shop in the same street,
A starts negotiating with B, the owner of the premises, in order to avoid C’s expansion.
Contrary to the truth, A tells B that he is interested to enlarge his business and that B’s
premises seem to be ideal for this purpose. When C gets in touch with B about the
premises, B is about to sign the contract with A and therefore tells C that he is already
negotiating with a competitor. After having heard that C has abandoned his project and
moved to another city, A suddenly stops the negotiation with B and does not sign the
contract. One year later, B has still not found a tenant for the shop. After two years, B can
finally rent the shop for half of the price that A would have paid and that would have
been the usual market price.
Questions:
Please answer the following questions with regard to (a) Germany, (b) France, (c)
United Kingdom and explain your answers:
1) Can B claim a compensation for the late renting and/or the cheaper price
obtained for renting his store from A? Please explain the conditions for liability in
all three jurisdictions!
2) Is the liability incurred by A (in the three jurisdictions) of tortious or of
contractual nature?
3) Would A be held liable, if he really had the plan to enlarge his business, but did
not get the credit he hoped for from the bank? Please explain the legal situation
with regard to all the three jurisdictions!
4) Can you explain why some scholars think that the so‐called culpa in contrahendo
should be qualified as a “third way” of liability? What is your opinion on this
question?
II.
Facts:
The plaintiff, Domingues, was injured, riding his motorcycle, in a collision with 12‐year
old S. Bertrand, due to a sudden turn the latter took with his bicycle. Domingues sued
the boy's father, pursuant to Art. 1384(4) C. Civ. [now 1242(4)], according to which 'the
father and the mother, in so far as they exercise parental authority, are solidarily liable
for the damage caused by their minor children who reside with them'. The French Cour
the cassation upheld the decision of the court of appeal, holding the defendant liable.
Cass. civ. 2e, 19 February 1997, Bull. civ. 1997.II.56:
“Against the judgement which held J.‐C. Bertrand liable, he argues that the presumption
that the parents are liable for their minor child, under Article 1384(4) C. Civ., can be set
aside not only in case of force majeure or contributory negligence by the victim, but also
when the parents prove that they did not commit a fault in the supervision or
upbringing of the child. The court of appeal did not apply Article 1384(4) C.Civ. correctly

when it refused to examine whether J.‐C. Bertrand could prove that he committed no
fault in his supervision, on the ground that only force majeure or contributory
negligence could exclude his objective liability.
However, having correctly held that only force majeure or contributory negligenge could
relieve J.‐C. Bertrand from the objective liability resulting from the damage caused by his
minor son which lived with him, the court of appeal did not need to examine whether
there was a lack of supervision on the part of the father"
Questions:
1) Explain the arguments of the defendant as summarised above. How do they relate to
the qualification of Article 1384(4) C. civ. as a presumption? How do they relate with the
French general rules on tortious liability?
2) According to the decision of the Cour de cassation, what defences are admitted in a
case judged under Article 1384(4) C. Civ.? Explain the nature of these defences. Might
they be understood as referred to some condition of liability other than fault?
3) What did the rejection of the arguments of the defendant by the Cour the cassation
imply regarding the nature of the liability under Article 1384(4) C. civ. ? Explain the
historical importance of this decision.
4) Consider Art. 1384(7) and (8) C.Civ.: “(7) The liability outlined above occurs, unless
the father and mother ... prove that they could not have prevented the act that gives rise
to that liability.” “(8) As to teachers, the fault, imprudence, or negligence invoked against
them as having caused the damaging act will have to be proven by the plaintiff at the
trial in accordance with the general law.”
Was there an interpretation of Art. 1384(7) C.civ., consistent with the position of the
defendant? How should this article be understood after the decision of the Cour de
cassation?
5) §832 I BGB reads: "Anyone who is bound by law to supervise a person who requires
supervision on account of minority or of physical or mental condition, is liable to
compensate for the damage that this person unlawfully causes to a third party. No
liability arises if the duty to supervise has been fulfilled or if the damage would also have
occurred under adequate supervision". Comment the main differences between the
conditions of liability established by this article and those required under French law.
6) Does the same liability exist under English law? Does English law acknowledge any
instance of liability for others?
Nota bene:
I: ca. 45 %
II: ca. 55 %
Both parts have to be treated and all questions have to be answered.
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