THE METHOD OF PHILOSOPHY

under the same heading as those where the nexus
of logic is closer and more binding.** At bottom
and in their underlying motives, they are phases
of the same method. They are inspired by the
same yearning for consistency, for certainty,
for uniformity of plan and structure. They have
their roots in the constant striving of the mind
for a larger and more inclusive unity, in which
differences will be reconciled, and abnormalities
will vanish.

+7 Cf. Gény, op. cit,, vol. II, p. 1ax, sec. 165; also
vol. I, p. 304, sec. 107.
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Lecture II. 'The Methods of
History, Tradition and
Sociology

4 — \HE method of philosophy comes in com-
petition, however, with other tendencies

which find their outlet in other methods. One of
these is the historical method, or the method of
evolution. The tendency of a principle to expand
itself to the limit of its logic may be counteracted
by the tendency to confine itself within the
limits of its history. I do not mean that even
then the two methods are always in opposition.
A classification which treats them as distinct is,
doubtless, subject to the reproach that it involves
a certain overlapping of the lines and principles
of division. Very often, the effect of history is
to make the path of logic clear.! Growth may
be logical whether it is shaped by the principle

! Cf. Holmes, “The Path of the Law,” 10 Harvard
L. R. 465.
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of consistency with the past or by that of con-

sistency with some pre-established norm, some

general conception, some “indwelling, and creative

principle.”? The directive force of the precedent

may be found either in the events that made

it what it is, or in some principle which enables
us to say of it that it is what it ought to be.
Development may involve either an investigation
of origins or an effort of pure reason. Both
methods have their logic. For the moment, how-
ever, it will be convenient to identify the method
of history with the one, and to confine the
method of logic or philosophy to the other. Some
conceptions of the law owe their existing form
almost exclusively to history. They are not to
be understood except as historical growths. In the
development of such principles, history is likely
to predominate over logic or pure reason. Other
conceptions, though they have, of course, a his-
tory, have taken form and shape to a larger
extent under the influence of reason or of com-

2 Bryce, “Studies in History and ucamwn:n_mnom,: vol.
IT, p. 609.
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parative jurisprudence. They are part of the jus
gentium. In the development of such principles
logic is likely to predominate over history. An
illustration is the conception of juristic or cor-
porate personality with the long train of conse-
quences which that conception has engendered.
Sometimes the subject matter will lend itself as
naturally to one method as to another. In such
circumstances, considerations of custom or utility
will often be present to regulate the choice. A re-
siduum will be left where the personality of the
judge, his taste, his training or his bent of mind,
may prove the controlling factor. I do not mean
that the directive force of history, even where
its claims are most assertive, confines the law of
the future to uninspired repetition of the law
of the present and the past. I mean simply that

history, in illuminating the past, illuminates the

present, and in illuminating the present, illu-

minates the future. “If at one time it seemed

likely,” says Maitland,® “that the historical spirit

(the spirit which strove to understand the classi-

8 “Collected Papers,” vol. III, p- 438.
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cal jurisprudence of Rome and the Twelve
Tables, and the Lex Salica, and law of all ages
and climes) was fatalistic and inimical to reform,
that time already lies in the past. . . . Nowadays
we may see the office of historical research as that
of explaining, and therefore lightening, the pres-
sure that the past must exercise upon the present,
and the present upon the future. Today we study
the day before yesterday, in order that yesterday
may not paralyze today, and today may not
paralyze tomorrow.”

Let me speak first of those fields where there
can be no progress without history. I think the
law of real property supplies the readiest ex-
ample.t No lawgiver meditating a code of laws
conceived the system of feudal tenures. History
built up the system and the law that went with
it. Never by a process of logical deduction from
the idea of abstract ownership could we distin-
guish the incidents of an estate in fee simple from
those of an estate for life, or those of an estate

for life from those of an estate for years. Upon

4 Techt v. Hughes, 229 N. Y. 222, 240.
54

HISTORY, TRADITION AND SOCIOLOGY

these points, “a page of history is worth a volume
of logic.”® So it is wherever we turn in the forest
of the law of land. Restraints upon alienation,
the suspension of absolute ownership, contingent
remainders, executory devises, private trusts and
trusts for charities, all these heads of the law are
intelligible only in the light of history, and get
from history the impetus which must shape their
subsequent development. I do not mean that even
in this field the method of philosophy plays no
part at all. Some of the conceptions of the land
law, once fixed, are pushed to their logical con-
clusions with inexorable severity. The point is
rather that the conceptions themselves have come
to us from without and not from within, that they
embody the thought, not so much of the present
as of the past, that separated from the past their
form and meaning are unintelligible and arbi-
trary, and hence that their development, in
order to be truly logical, must be mindful of their
origins. In a measure that is true of most of the
5 Holmes, J., in N. Y. Trust Co. v. Eisner, 256 U. S.
345, 349.
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conceptions of our law. Metaphysical principles
have seldom been their life. If I emphasize the
law of real estate, it is merely as a conspicuous
example. Other illustrations, even though less
conspicuous, abound. “The forms of action we
have buried)’ says Maitland,® “but they still rule
us from their graves.” Holmes has the same
thought:* “If we consider the law of contract,”
he says, “we find it full of history. The distinc-
tions between debt, covenant and assumpsit are
merely historical. The classification of certain
obligations to pay money, imposed by the law
irrespective of any bargain as quasi-contracts, is
merely historical. The doctrine of consideration
is merely historical. The effect given to a seal is
to be explained by history alone.” The powers
and functions of an executor, the distinctions be-
tween larceny and embezzlement, the rules of
venue and the jurisdiction over foreign trespass,
these are a few haphazard illustrations of growths
which history has fostered, and which history
8 “Equity and Forms of Action,” p. 296.
7 “The Path of the Law,” 1o Harvard L. R. 472.
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must tend to shape. There are times when the
subject matter lends itself almost indifferently to
the application of one method or another, and the
predilection or training of the judge determines
the choice of paths. The subject has been pene-
tratingly discussed by Pound.® I borrow one of
his illustrations. Is a gift of movables inter vivos
effective without delivery? The controversy raged
for many years before it was set at rest. Some
judges relied on the analogy of the Roman Law.
Others upon the history of forms of conveyance
in our law. With some, it was the analysis of
fundamental conceptions, followed by the ex-
tension of the results of analysis to logical con-
clusions. The declared will to give and to accept
was to have that effect and no more which was
consistent with some pre-established definition
of a legal transaction, an act in the law. With
others, the central thought was not consistency
with a conception, the consideration of what
Jogically ought to be done, but rather consistency

8 “Juristic Science and the Law,” 31 Harvard L. R.
1047.
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with history, the consideration of what had been
done. I think the opinions in Lumley v. Gye,
2 El. & Bl 216, which established a right of
action against A. for malicious interference with
a contract between B. and C., exhibit the same
divergent strains, the same variance in emphasis.
Often, the two methods supplement each other.
Which method will predominate in any case
may depend at times upon intuitions of con-
venience or fitness too subtle to be formulated,
too imponderable to be valued, too volatile to
be localized or even fully apprehended. Some-
times the prevailing tendencies exhibited in the
current writings of philosophical jurists may
sway the balance. There are vogues and fashions
in jurisprudence as in literature and art and
dress. But of this there will be more to say when
we deal with the forces that work subconsciously
in the shaping of the law.

If history and philosophy do not serve to fix
the direction of a principle, custom may step in.
When we speak of custom, we may mean more

.

things than one. “Consuetudo,” says Coke, “is
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one of the maine triangles of the lawes of Eng-
land; these lawes being divided into common
law, statute law and customs.”® Here common
law and custom are thought of as distinct.
Not so, however, Blackstone: “This unwritten
or Common Law is properly distinguishable
into three kinds: (1) General customs, which
are the universal rule of the whole Kingdom,
and form the Common Law, in its stricter
and more usual signification. (2) Particular cus-
toms, which for the most part affect only the
inhabitants of particular districts. (3) Certain
particular laws, which by custom are adopted
and used by some particular courts of pretty
general and extensive jurisdiction.”®

Undoubtedly the creative energy of custom in
the development of common law is less today
than it was in bygone times.** Even in bygone

? Coke on Littleton, 62a; Post v. Pearsall, 22 Wend.
iwm Blackstone, Comm., pp. 67, 68; Gray, “Nature and
Sources of the Law,” p. 266, sec. 508; Sadler, “The Rela-
tion of Custom to Law,” p. 59.

11 Cf. Gray, supra, sec. 634; Salmond, “Jurispru-
dence,” p. 143; Gény, 0p. cit., vol. I, p. 324, sec. 111.
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times, its energy was very likely exaggerated by
Bi-- zstone and his followers. “Today we recog-

;" in the words of Pound,*? “that the custom

a custom of judicial decision, not of popular
action.” It is “doubtful,” says Gray,'® “whether
at all stages of legal history, rules laid down by
judges have not generated custom, rather than
custom generated the rules.” In these days, at all
events, we look to custom, not so much for the
creation of new rules, but for the tests and stand-
ards that are to determine how established rules
shall be applied. When custom seeks to do more
than this, there is a growing tendency in the law
to leave development to legislation. Judges do not
feel the same need of putting the imprimatur of
law upon customs of recent growth, knocking for
entrance into the legal system, and viewed
askance because of some novel aspect of form
or feature, as they would if legislatures were not
in frequent session, capable of establishing a
title that will be unimpeached and unimpeach-

12¢“Common Law and Legislation,” 21 Harvard
L. R. 383, 406.
18 Supra, sec. 634.
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able. But the power is not lost because it is
exercised with caution. “The law merchant,”
says an English judge, “is not fixed and stereo-
typed, it has not yet been arrested in its growth
by being moulded into a code; it is, to use the
words of Lord Chief Justice Cockburn in Good-
win v. Roberts, L. R. 10 Exch. 346, capable of
being expanded and enlarged to meet the wants
of trade.”** In the absence of inconsistent stat-
ute, new classes of negotiable instruments may
be created by mercantile practice.’® The obliga-
tions of public and private corporations may re-
tain the quality of negotiability, despite the pres-
ence of a seal, which at common law would de-
stroy it. “There is nothing immoral or contrary
to good policy in making them negotiabie if the
necessities of commerce require that they should
be so. A mere technical dogma of the courts or
the common law cannot prohibit the commercial

world from inventing or issuing any species of

14 Edelstein v. Schuler, 1902, 2 K. B. 144, 154; cf.
Bechuanaland Exploration Co. v. London Trading
Bank, 1898, 2 Q. B. 658.

15 Cases, supra.
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security not known in the last century.”*® So, in
the memory of men yet living, the great inven-
tions that embodied the power of steam and
electricity, the railroad and the steamship, the
telegraph and the telephone, have built up new
customs and new law. Already there is a body
of legal literature that deals with the legal prob-
lems of the air.

It is, however, not so much in the making of
new rules as in the application of old ones that
the creative energy of custom most often mani-
fests itself today. General standards of right and
duty are established. Custom must determine
whether there has been adherence or departure.
My partner has the powers that are usual in
the trade. They may be so well known that the
courts will notice them judicially. Such for illus-
tration is the power of a member of a trading
firm to make or indorse negotiable paper in the

course of the firm’s business.” They may be

16 Mercer County v. Hacket, 1 Wall. 83; cf. Chase
Nat. Bank v. Faurot, 149 N. Y. 532.
17 Lewy v. Johnson, 2 Pet. 186.
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such that the court will require evidence of
their existence.'® The master in the discharge of
his duty to protect the servant against harm
must exercise the degree of care that is commonly
exercised in like circumstance by men of ordinary
prudence. The triers of the facts in determining
whether that standard has been attained must
consult the habits of life, the everyday beliefs
and practices, of the men and women about
them. Innumerable, also, are the cases where the
course of dealing to be followed is defined by the
customs, or, more properly speaking, the usages,
of a particular trade or market or profession.’®
The constant assumption runs throughout the
law that the natural and spontaneous evolutions
of habit fix the limits of right and wrong. A slight
extension of custom identifies it with customary
morality, the prevailing standard of right con-
duct, the mores of the time.?® This is the point

18 First Nat. Bank v. Farson, 226 N. Y. 218.

19 Irwin v. Williar, 110 U. S. 499, 513; Walls v.
Bailey, 49 N. V. 464; 2 Williston on Contracts, sec.

649.
20 Cf, Gény, op. cit., vol. I, p. 319, sec. 110.
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of contact between the method of tradition and
the method of sociology. They have their roots in
the same soil. Each method maintains the inter-
action between conduct and order, between life
and law. Life casts the moulds of conduct, which
will some day become fixed as law. Law preserves
the moulds, which have taken form and shape
from life.

Three of the directive forces of our law,
philosophy, history and custom, have now been
seen at work., We have gone far enough to ap-
preciate the complexity of the problem. We see
that to determine to be loyal to precedents and
to the principles back of precedents does not
carry us far upon the road. Principles are com-
plex bundles. It is well enough to say that we
shall be consistent, but consistent with what?
Shall it be consistency with the origins of the
rule, the course and tendency of development?
Shall it be consistency with logic or philosophy
or the fundamental conceptions of jurisprudence
as disclosed by analysis of our own and foreign

systems? All these loyalties are possible. All have
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sometimes prevailed. How are we to choose be-
tween them? Putting that question aside, how do
we choose between them? Some concepts of the
law have been in a peculiar sense historical
growths. In such departments, history will tend
to give direction to development. In other depart-
ments, certain large and fundamental concepts,
which comparative jurisprudence shows to be
common to other highly developed systems, loom
up above all others. In these we shall give a
larger scope to logic and symmetry. A broad field
there also is in which rules may, with approxi-
mately the same convenience, be settled one way
or the other. Here custom tends to assert itself
as the controlling force in guiding the choice of
paths. Finally, when the social needs demand
one settlement rather than another, there are
times when we must bend symmetry, ignore his-
tory and sacrifice custom in the pursuit of other
and larger ends.

From history and philosophy and custom, we
pass, therefore, to the force which in our day

and generation is becoming the greatest of them
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all, the power of social justice which finds its
outlet and expression in the method of sociology.

The final cause of law is the welfare of society.
The rule that misses its aim cannot per-
manently justify its existence. “Ethical consid-
erations can no more be excluded from the ad-
ministration of justice which is the end and
purpose of all civil laws than one can exclude
the vital air from his room and live.”?* Logic
and history and custom have their place. We
will shape the law to conform to them when
we may; but only within bounds. The end
which the law serves will dominate them all.
There is an old legend that on one occasion God
prayed, and his prayer was “Be it my will that
my justice be ruled by my mercy.” That is a
prayer which we all need to utter at times when
the demon of formalism tempts the intellect with
the lure of scientific order. I do not mean, of
course, that judges are commissioned to set aside

existing rules at pleasure in favor of any other

21 Dilion, “Laws and Jurisprudence of England and
America,” p. 18, quoted by Pound, 27 Harvard L. R.
731, 733.
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set of rules which they may hold to be expedient
or wise. I mean that when they are called upon
to say how far existing rules are to be extended
or restricted, they must let the welfare of society
fix the path, its direction and its distance. We
are not to forget, said Sir George Jessel, in an
often quoted judgment, that there is this para-
mount public policy, that we are not lightly to
interfere with freedom of contract.?? So in this
field, there may be a paramount public policy,
one that will prevail over temporary incon-
venience or occasional hardship, not lightly to
sacrifice certainty and uniformity and order and
coherence. All these elements must be considered.
They are to be given such weight as sound
judgment dictates. They are constituents of
that social welfare which it is our business to
discover.?® In a given instance we may find that
they are constituents of preponderating value. In
others, we may find that their value is subor-
dinate. We must appraise them as best we can.

22 Printing etc. Registering Co. v. Sampson, L. W
19 Eq. 462, 465.
28 Cf. Briitt, supra, pp. 161, 163.
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I have said that judges are not commissioned
to make and unmake rules at pleasure in ac-
cordance with changing views of expediency or
wisdom. Our judges cannot say with Hobbes:
“Princes succeed one another, and one judge
passeth, another cometh; nay heaven and earth
shall pass, but not one tittle of the law of nature
shall pass, for it is the eternal law of God. There-
fore, all the sentences of precedent judges that
have ever been cannot altogether make a law
contrary to natural equity, nor any examples of
former judges can warrant an unreasonable sen-
tence or discharge the present judge of the trouble
of studying what is equity in the case he is to
judge from the principles of his own natural rea-
son.”?* Nearer to the truth for us are the words
of an English judge: “Our common law system
consists in applying to new combinations of cir-
cumstances those rules of law which we derive
from legal principles and judicial precedents,
and for the sake of attaining uniformity, con-

24 Hobbes, vol. II, p. 264; quoted by W. G. Miller,
“The Data of Jurisprudence,” p. 399.
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sistency and certainty, we must apply those rules
when they are not plainly unreasonable and in-
convenient to all cases which arise; and we are
not at liberty to reject them and to abandon all
analogy to them in those in which they have not
yet been judicially applied, because we think that
the rules are not as convenient and reasonable as
we ourselves could have devised.””?® This does not
mean that there are not gaps, yet unfilled, within
which judgment moves untrammeled. Mr. Jus-
tice Holmes has summed it up in one of his flash-
ing epigrams: “I recognize without hesitation
that judges must and do legislate, but they do so
only interstitially; they are confined from molar
to molecular motions. A common-law judge could

not say, I think the doctrine of consideration a

bit of historical nonsense and shall not enforce

it in my court.”?® This conception of the legisla-

tive power of a judge as operating between spaces

is akin to the theory of “gaps in the law” familiar

25Sir James Parke, afterward Lord Wensleydale,
in Mirehouse v. Russell, 1 Cl. & F. 527, 546, quoted by
Ehrlich, “Grundlegung der Soziologie des Rechts”
[1913], p. 234; cf. Pollock, “Jurisprudence,” p. 323.

26 Southern Pacific Co. v. Jensen, 244 U. S. 205, 221.
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