
6 Contracts 

1. ACTS IN THE LAW. To a !arge dass of acts, conveniently 
comprised in the term 'acts in the Iaw', the Jaw gives an effect 
which corresponds more or less completely with the intention of 
the person who acts. A purchaser of goods, for instance, desires to 
become the owner, or to have the right to become the owner of 
rhem, and is willing to be bound to pay for rhem, and this is 
precisely the legal consequence which rhe Iaw attaches to his 
agreement to purchase. 

For the most part, an act in the Iaw will require for its full effect 
the concurrence of morepersans than one, since a man can hardly 
alter his own legal position without affecting rhat of anorher or 
others. A man cannot be compelled against his will to accept even 
a benefit. Thus a gift or legacy will fail if the intended recipient 
refuses to take it. Yet there is a special sense in which we may 
properly distinguish one-sided or 'unilateral' transactions from 
those which are two-sided or 'bilateral'. If a man should make a 
gratuitous promise to pay noo to another, his promise, though 
made without rhe knowledge of the other, will, if made in the 
proper form, be so far binding on him that he canriot revoke it, 
though it is true that the other may repudiate the benefit and thus 
release him. But the promisor in the meantime is bound. Such a 
transaction is unilateral. On the other band, where a transaction 
would impose on each party both benefit and a burden, as in the 
case of a sale, neither ,will be bound until both are bound: until 
that moment is reached, either can withdraw. Such transactions 
are bilateral. 

2. CONVEYANCE AND CONTRACT. Among acts in the law we 
must sharply distinguish in principle the two types of conveyance 
and contract. In rhe case of a conveyance, the effect of the 
transaction is, so to speak, exhausted as soon as the transaction is 
complete, and no special relation remains outstanding between 
the parties. A gift makes rhe recipient owner of rhe thing given as 
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fully as the giver was previously. The giver must respect his 
proprietary rights; but this duty is no more than w~at 1s owe~ by 
everyone eise. The new owner has no nghts agamst the. g1v:r 
which he has not against all the world. Such a transacuon 1s 
purely a conveyance. On the other hand, an agreement by which 
one man agrees to serve another wh~ undertak~s to pay. h1rn 
wages creates between them special dunes of the kmd techmcally 
known as obligations, duties wh1ch at least m the first mstance 
can be enforced only by and against the parties to the transactlon. 
Such a transaction is the purest type of what m Enghsh law lS 

called a contract. 
Clear as is the distinction in principle between these two types, 

we shall find that many, if not most, ordinary transactions contain 
elements belanging to both, and the assignment of a transacuon 
to one dass or the other is sometimes a matter of difficulty, and 
cannot always be made in accordance with strict logic. An 
agreement for the purchase of land seems at first sight to be 
purely a contract; it gives the purchaser not the ownersh1p of the 
land but a right to b~ made owner, whlie lt 1mposes on him the 
dury' of paying the purchase-money. But it amounts to an 'estate 
contract', registrable under the Land Charg~s Act 1972 (see 
Chapter 5, note 2). Its due registration turns 1t mto a propnetary 
interest, enforceable against everybody. If the purchaser fa1ls to 
register, his interest is still good against a subseque~t donee of the 
land or even a purchaser of an equitable interest In n, but vmd 

' ' , against a purchaser of the legal estate for money or money s 
worth'. Again, when the agreement 1s completed by · a formal 
conveyance, some special duties may remam mcum~ent o~ the 
seller to make good any defects in the title. A lease 1s mamly a 
con_veyance and is classed as such in that it ~ives the te~ant a nght 
to the land, which, during the tenancy, 1s good agatnst all the 
world; yet the tenant's covenants for payment of rent,_ or ~o keep 
the premises in repair, are essentially contractual obhganons. A 
sale of goods is mainly a contract; yet many sales of goods 
inunediately transfer the ownership to the buyer and g1ve him 
rights against the world at !arge. . . 

For practical purposes of classification, however, It IS as a rule 
not difficult to place a transaction in one dass or the other 
according as it corresponds more or less completely w1th one type 
or the other. Of conveyances something has been smd m, 
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c~nnexion with the law of property; they are different for 
diffe~ent classes of property, and in many cases subject to special 
reqwrements of form. Contracts an the other hand while 
infinitely various in their subject-matter, have much in c~mmon 
as regards their formation and the conditions of their validity. It 
must be remernbered that much that will here be said of 
contracts, especially when we come to speak of the effects of 
rmstak~, frau~, ~srepresentation, or illegality, is equally true, or 
true Wlth vanatmns, of conveyances in so far as their force like 
that of contracts, depends an agreement. ' 

3. I'ORMAL CONTRACTS. A contract may be described as a 
trans~ction which consists wholly or mainly of a legally binding 
pronuse or set of promises. No promise is binding in our law 
unless it either sarisfies certain requirements of form, or is given 
for valuable Consideration. Though classed among formal con
tracts, the_ so-called 'contracts of record'; which owe their force to 
an entry in the records of a Court of Justice, are for the most part 
not. contracts at all. A person who has had a judgement given 
agamst hlnl ~as not really contracted or promised, though he is 
bound to satisfy the judgement. Yet occasionally, as where a 
JUd~ement IS entered by consent as the result of a compromise, 
the )Udgement does embody a real agreement, and we may in such 
cases see_ a genuine contract deriving force from its judicial form. 
So, too, m the case of a recognizance, which is a prornise made to 
the Crown to pay a sum of money in the event, for instance, of an 
accused person failing to surrender for trial. 

But the commonest kind of formal contract is the contract by 
deed or sealed writing, sometimes known as a specialty. The 
promJses contained in such a document are known as covenants. 
The formality of sealing (now much attenuated in practice), · 
w~1ch served as a test of genuineness in former days when 
ilht?racy was common in all classes and handwritings hard to 
d1stmgmsh, still serves to call attention to the solemnity of the 
transactlon and affords evidence that the person who executes the 
deed seriously intends to bind hirnself But to become operative a 
deed, in addition to sealing, needs tobe 'delivered'. Delivery,is 
formally made by using some such words as, 'I deliver this as my . 
act and deed'? in the presence of another, and handing the 
document to h1m; but any acts or words which sufficiently show 
an mtentlon that the document should take effect are sufficient. A 
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delivery may be made conditionally, i.e. it may be accompanied 
by a declaration that the deed shall take effect only when some 
condition is fullilled, and a deed so delivered is called an es~row. 
Under section 73 of the Law of Property Act 1925, a deed 1s not 
valid unless signed by the party executing it. 

4. CONSIDERA TION. Apart from the requirement of a deed for 
the contracts of corporations, the main use of a deed for purposes 
of contract is to enable a man to bind hirnself by a gratuitous 
promise. A promise to pay money, or to perform a service, or 
confer any benefit, unless made by record or by deed, has no 
binding force if the promisor gets no 'consideration' for the 
promise. The consideration is an act or forbearance of the other 
party, of the promise of some act or forbearance, accepted by the 
promisor in return for his promise. Thus, in a sale of goods, the 
supply of the goods, or the promise to supply them, will be a 
consideration for the promise to pay; and the promise to pay, or a 
cash payment, will be the consideration for the promise to supply 
them. Whether the consideration is of any actual value, or 
actually benefits the promisor, is immaterial. The delivery of the 
most trivial object by A to B, or the doing of a trivial act at B's 
request, may be a consideration for B's promise to pay Aalarge 
swn of money. The makers of a remedy for influenza affered by 
advertisement noo to anyone who should use it for a specified 
period and contract the disease. A Iady who so used it, and caught 
influenza was held to have furnished the consideration for the ' . promise. It is enough, but it is essential, that the pronusor has got 
something which he had not got before, and which he had no legal 
right to require. A promise made in return for a- previous service 
is not binding; 'a past consideration' is no consideration, for the 
promisor gets nothing for his promise which he had not got 
already. So, again, the doing, or the promise to da something for 
X which one is already bound to da for X, is no consideration for 
any promise by X. If I owe Z flOO today, and he undertakes, if_ I 
will pay him fSO now, to Iet me off the rest of the debt, h1s 
undertaking is legally unenforceable, for he was already entitled 
to the fSO, though, by a rule derived from Equity, I may weil 
have a good defence to any action brought against me later for the 
balance, if I rely upon Z's promise to waive my existing legal 
obligation to him. So, too, when a person is under a public duty, 
his performance of the duty is no consideration, as where a 
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pol!ceman in ruscharge of his duty furnishes information for 
which areward has been offered. The reward cannot be recovered 
unless the police~an can show that in some way he has rendered a 
serv1~e outside h1s duty. Nor is the abstention, or prornise to 
absta1n, from unlawf~ conduct, consideration for any promise. 
~ act, ~r the proinise·' of an act, which is unlawful, or even 
nnmo~al m a sense recognized by Iaw, not only is no consideration 
but ~ e~en ~itiate a transaction in which some other sufficien~ 
cons1deratmn 1s present. 

5 · OFFER AND ACCEPTANCE. The formation of a contract 
commonly proceeds by way of offer and acceptance. One man will 
propo~e to another to make a promise to him, asking in return for 
the domgof some act, or the making of a counter-promise. Such a 
P_roposal IS called an offer. In itself it has no binding effect on 
enher Side, and may be withdrawn at any moment before it has 
been accepted. It will fail if more than a reasonable time elapses 
before 11 IS accepted, or If eilher party dies before acceptance. 
Even an express dedaration that the offer shall remain open till a 
certam tune Will not be binding unless it was made by deed, or 
somethmg was g1ve~ as a consideration for it, as in the case of 
Stock Exchange opuons. The most that such a dedaration can do 
Is to make sure_ that, unless revoked, the offer shall not fail from 
mere Japse of Urne before the time specified, nor continue open 
afterwards. If the offer Is accepted. it is converted into a binding 
prormse. The acceptance may be made by words written or 
spoken, or by ~onduct showing an intention to accept. If a 
counter-prorm~e.Is proposedas the consideration, the acceptance 
amoun~s to a g1v1ng of the counter-promise; if the consideration is 
to consist of the doing of an act the acceptance will consist of the 
domg of the act: e.g. A offers a reward for the furnishing of 
mformauon; B supplies the information, and thereby at the same 
m,oment supplies the consideration asked for by A and converts 
A s offer mto a promise. 

Neith~r a.n offer nor its revocation can be made without 
commumcatlon to the other party. If one man should offer by 
adverusement to pay fSOO for a rare book, and another, not 
knowmg of the offer, should happen to send him a copy of the 
book at the pnce, there would be no contract, for the offer was 
never made to him. Similarly, one to whom an offer has been 
made, so long as it has not lapsed, is entitled to"treat it as open till 
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he has actually received notice that it is revoked. On the other 
hand, communication is not necessary for the acceptance of an 
offer. The offer may, of course, prescribe communication as 
essential to a valid acceptance. But it may often be inferred from 
the nature of the offer and the circumstances under which it is 
made, that actual communication is not required. This is 
commonly the case where acceptance is to be made by doing an 
act. An automatic machine placed in a public place is a standing 
offer on the. part of the company which puts it there of promises 
to supply articles in return for the act of placing a coin in the 
machine. Every person who puts in a coin accepts the offer, and 
imposes on the company the duty of supplying the promised 
article. So, too, the Iady who unsuccessfully used the influenza 
remedy was held to have thereby converted the makers' offer into 
a promise, though her very existence was at the time of her doing 
so unknown to them. In the case of contracts made by 
correspondence, our courts have laid down the rule that the 
posting of a Ietter of acceptance is a complete acceptance, even if 
the Ietter is lost in the post. It follows that a revocation will be 
inoperative if it does not reach the acceptor before his acceptance 
is posted. On the other hand, where the communication can be 
said to be instantaneous, for instance by telephone or teleprinter, 
the contract is complete only when the acceptance is actually 
communicated to the offeror. In a case of 1955, the questiontobe 
determined was the locality of completion. The offer was made by 
teleprinter in London, accepted by teleprinter in Amsterdam. It 
was held that the contract was made in London. 

6. WRITTEN CONTRACTS. Contracis other than those by 
record or under seal are commonly called simple or parol 
contracts. The lauer phrase, meaning 'oral', was used in 
contradistinction to contracts under seal, inasmuch as our early 
law paid no attention to writing unless it was authenticated by 
seal. Writing is, however, required by statute for the validity of 
some contracts, and the enforceability of others. The cases fall 
into two categories, in neither of which is the necessity for 
consideration dispensed with. (a) Some contracts, for instance, 
contracts of marine insurance, and contracts with moneylenders 
for repayment of money lent, must be in writing, otherwise· they 
will be void. (b) Some others must either themselves be in writing, 
or have some note or memorandum in writing, signed by 'the 
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party to be charged' or bis agent. The statutory provisions laying 
down these requirements are (i) the Statute of Frauds 1677, s. 4, 
(ü) the Law of Property Act 1925, s. 40. Unlike the Acts 
governing contracts which fall within category (a) they do not 
affect the validity of the contracts to which they apply, but only 
prescribe that without·'the written note or memorandum, which 
may be made at any time before an action is brought on the 
contract, they are incapable of proof. Moreover, if 'the partytobe 
charged' (the defendant) has signed, it is immaterial that the other 
party has not signed. (i) The only part of the Statute of Frauds, 
s. 4, which has survived the Law Reform (Enforcement of 
Contracts) Act 1954, is that which applies the requirement of the 
written memorandum to a contract of guarantee, for instance of a 
friend's overdraft at bis bank. (ü) The Law of Property Act, s. 40 
(which reproduced in modern form the relevant part of the 
Statute of Frauds, s. 4), is much more important. It applies to 
'contracts for the sale or other disposition of land or any interest 
in land'. But the section expressly preserves the equitable doctrine 
of part performance, which bad already made considerable inroads 
on the Operation of its predecessor. Equity, realizing that the 
Statute of Frauds, so far from preventing fraud, was facilitating it 
in allowing parties to slip out of an agreement through the 
technical absence of writing, assisted it to carry out its purpose by 
granting specific performance in cases to which that remedy was 
proper, provided that the place of the written memorandum was 
taken by an act of part performance on the part of the plaintiff, 
that is to say, an act which was explicable probably only on the 
footing of the contract whose existence it was sought to prove. 
The surest of such acts would be entry into possession of the land, 
and its efficacy would of course be enhanced by the achievements 
of improvements thereon. 

Two other types of contract may be conveniently mentioned in 
this section: (a) Under the Contracts of Employment Act 1972, as 
subsequently re-enacted by the Employment Proteerion Act 
1975, employers must supply written particulars of the terms of 
their employment to any employees whose normal hours of 
employment are at least twenty-one hours each week. A failure to 
conform to such a requirement ls a criminal offence, and so most 
such contracts will now in practice be in writing, even though the 
Act makes no such direct obligation upon einployers. (b) It has 
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become increasingly common in this century for goods to be 
purchased by means of a hire-purchase agreement, that is, a 
contract whereby the seller relinquishes possession of the goods 
forthwith to a customer who agrees to pay for the goods by 
instalments. But the property in the goods does not pass to the 
customer until the final instalmeßt has been paid. Under the 
common law it was possible for a seller to fix an instalmeßt price 
which appeared tobe small, but which in fact resulted in a total 
price far in excess of the listed cash price. Also it was possible so 
to frame the agreement that the seller could reclaim the goods and 
retain all money already paid when any default was made by the 
purchaser in the payment of a single instalment. Butnow, under 
the Fair Trading Act 1973 and the Consumer Credn Act 1974, 
replacing the earlier Hire-Purchase Acts 1938 and 1964, consider
able protection has been provided for the purchaser m any case of 
a hire-purchase agreement where the total purchase pnce does not 
exceed !:5000. 

The Director GeneralofFair Trading has overall supervision in 
the whole field of consumer credit, and is empowered to initiate 
legal proceedings against suppliers who may be in breach of 
specific rules laid down. The Consumer Credlt Act 197 4 provtdes 
for a uniform system applying to all forms of credn agreemetlts. 
Among the many details of the system it may be noted that a htre
purchase contract must be in writing, and signed by both part1es. 
In most cases the hirer must be given a copy of the document he 
signs immediately after signature, and anot)ler copy must be 
delivered or sent to him within seven days thereafter. If the 
document was signed other than at 'appropriate trade premises', 
the hirer has the right to cancel the contract within four days after 
receiving the second of.these statutory copies (a provision mainly 
designed to protect housewives from unscrupulous doo~step 

salesmen). The hirer may also, in any case and at any Urne, 
terminale the agreement on payment of the instalments already 
due together with such sum, if any, as will make the total 
pa~ent not less than one-half of the total hire-purchase pric~, 
unless a lesser sum is specified in the contract. If the hirer IS m 
default in making payments, the seller must give him notice of 
that default before he can enforce bis right to terminate the 
agreement or recover the goods, and in many_ cases this right can 
only be enforced through the courts. 
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7 · MIS_TAKE. The cases in which mere mistake has any effect 
upon ~ahdity of a contract are comparatively few-fewer probably 
than m most other systems of law. In the case of a sale, for 
m~tance, we do not attempt to make any distinction between a 
rmstake as to quality and a mistake as to substance. A person who 
bas bought a specific' piece of plate cannot avoid his bargain 
because he beheved lt to be of old workmanship when in truth it 
":as modern, or gold when it was really silver-gilt. It makes no 
d1fferen~e even that the seller knew of his mistake, so lang as he 
d1d nothmg to cause or confirm it. If, however, the buyer thougbt 
not merely that the thing was different from what it really was, 
but that the seller was undertaking that it had some quality which 
1t bad not, and the seller knew of his mistake, he cannot hold him 
to his bargain. Of course, if the seile~ promises an article of a 
certam kind and supplies one of a different kind, the purchaser 
need not accept it; but here there is no mistake but a default in 
performance. The contract holds good, and the purchaser can 
recover damages for the default. Somewhat similar is the converse 
case, where a man offers more than he means to offer (as by a 
rmstake m wntmg figures), and the other party accepts the offer 
knowmg that 1t has been made by mistake. The most important 
cases rn wh1ch the mistake of one party will make a contract void 
are where there is a mistake as to the whole nature of the 
transac~io~ (as when a man signs a bill of exchange believing that 
h~ IS Sigmng a guarantee, or that he is signing merely as a 
Wltness), and where there is a mistake as to the identity of the 
other party (as when an order for goods is sent, to which the 
sender has forged the name of another). Such cases can hardly 
anse except through fraud; but whereas a fraud in itself does no 
more than give the person deceived the right to avoid the 
co~Itract-a right which cannot be exercised against an innocent 
th1rd person who has acquired ownership under it for value-a 
rmstake of the kind mentioned is held to prevent the formation of 
any ~ontract at all, so that even innocent third persans can acquire 
no nghts. Thus in the case of the forged order the seller could 
recover the goods even from an innocent person who had 
purchased from the forger; if the goods bad been obtained 
by a false representation-say as to the credit or solvency of 
the buyer-the 1nnocem purchaser from him would have been 
safe. 
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Amistake common to both parties as to the existence of what is 
contracted for-e.g. a sale of a life policy or of an annuity, when 
the life in question has already ceased-will make the contract 
void, and what has been paid under it may be recovered. Where 
there are two things which equally answer the description of the 
thing contracted for-two ships, for instance, with the same 
name-and each party is thinking of a different one, it has been 
held that there is no contract. It is possible, but not clear, that the 
same would be held when a thing is sufficiently described by the 
one party, but the other makes a mistake as to what is 
intended-e.g. at a sale by auction a man through deafness bids for 
one Iot thinking that another is being offered. 

8. MISREPRESENTATION AND FRAUD. A misrepresentation 
made by one person to another, with the purpose and effect of 
inducing him to enter into a contract with the former, will entitle 
the latter to avoid the contract, if it is a misrepresentation as to 
some material fact, such as the quality of goods to be sold, or the 
character or credit of a person to be dealt with. A Statement of 
opinion or intention is not and does not become a misrepresent
ation because the opinion mrns out to be mistaken or the 
intention is not carried out; but the existence of the opinion or 
intention is a matter of fact, and a false representation that it ex.ists 
may weil be a material misrepresentation. U a representation is not 
merely false, but is known to be so to the person who makes it, or 
is made by him recklessly without knowing or caring whether it 
be true or false, it is called fraud or deceit. For the purpose of 
giving a right to avoidance of the contract it makes little 
difference whether a misrepresentation is innocent or fraudulent, 
save that it will be harder to resist the inference that a fraudulent 
misrepresentation was made for the purpose of inducing the 
contract. 

In general there is no duty requiring a party to any intended 
contract to make a disclosure to the other of material facts which 
might affect his judgement. But there are special kinds of contract 
(uberrimae jidei)-notably contracts of insuranee-in which the 
facts are usually so much more within the knowledge of one 
party, that the law imposes on him the duty of disclosure, and 
gives the other a right to avoidance if the duty is not discharged. 
In contracts for the sale of land or goods, the vendor is bound to 
give a good title, subject to such exceptions as may be provided 
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for by the conditions of sale; and the existence of an undisclosed 
defect in the title may give the purchaser a right to repudiate, 
though rather as a breach of the seller's dury under the contract 
than as a failure in a duty antecedent to it. The same is true of the 
conditions as to merchantable quality and fitness which in . . . ' 
certarn crrcumstances', are implied in a sale of goods. Certain 
social security benefits paid under the modern welfare state result 
from contracts which persans are obliged to enter into, as, for 
example, whe,re they are bound by Iaw to pay contributions to the 
National Insurance Fund. 

Duress and undue inJiuence have effects similar to that of 
fraud: the former consists in actual or threatened violence or 
imprisonment inflicted by the one parry on the other or on 
members of his family, the latter of an unconscientious use of 
power arising out of confidential relations (like those of parent 
and child or solicitor and dient), or out of special circumstances 
which pul one party in a position of great disadvantage towards 
theother. 

The right to avoid a contract, and even a Iransaction completed 
by conv~yance, on any of the grounds above mentioned, is subject 
to the nghts acquired by third persons for value and in good 
fanh, and _to the possibiliry that the right of avoidance may be lost 
?Y. a postuve confirmation of the transaction, or by acquiescence 
m ll after the cause which induced it has ceased to operate. 

9. ILLEGALITY. It is obvious that no system of Iaw could 
enforce a promise to commit acts, such as crimes or even civil 
wrongs, which are contrary to law. The same is true of contracts 
for the commi~sion of acts, such as sexual immorality, which the 
law seeks to d1scourage, though it does not punish. Contracis of 
these kinds are said to be void for illegality, andthe invalidity 
extends to the_ whole contract, including the counter-promise of 
act~ mnoce!lt 1n themselves, such as a promise of payment, for 
which the illegal or immoral act or the promise of it forms the 
consideration. But the term illegality as applied to contracts has a 
Wider scope in its application to contracts which the Iaw holds 
void, not because what is promised is illegal or immoral but 
because in some cases it is contrary to the policy of the Iaw ;hat a 
person should be bound to observe his promise. It is not illegal or 
un~oral ~or a man to refrain from trading in any part of the 
Uruted Kmgdom or to cease to trade at all;' but it is contrary to 
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public policy that he should bind hirnself to abstain from trading 
eilher generally or within Iimits wider than are reasonable under 
the circumstances; and a contract in restraint of trade which 
cannot be proved to be reasonable in reference both to the 
interests of the parties to the contract, and to the interests of the 
public, will be held void. It would be an unreasonable restraint if 
an Oxford grocer, on selling his business, undertook to carry on 
no similar business within a radius of ISO miles. Similarly it 
would be an unreasonable restraint if an employee contracted 
that, should he Ieave his employer's service, he would never 
practise the same trade or business. But it has been held not 
unreasonable for a manufacturer of munitions of war, upon 
selling his undertaking, to agree not to carry on certain classes of 
business in any part of the world. It is not illegal or immoral to 
pay money lost on a wager; but the practice of making wagers is 
discouraged by statutes which greatly restriet actions in respect of 
wagering contracts. Second marriages are neither illegal nor 
immoral; but a promiseby a married man, other than one who 
has actually obtained a decree nisi for divorce, or against whom 
such a decree has been obtained, to marry another, if his present 
marriage should be terminated, is void. So, again, a man may 
Iawfully commit the custody of his children to another; but he 
cannot, unless he formally gives them in adoption, bind hirnself 
not to resume their control or fetter his liberty of deciding as to 
their religious education. 

Where property has been transferred or money paid under an 
illegal contract, the law will give no assistance to a party who 
seeks to recover it, except in the case of 'marriage-brokage 
contracts' (where one person agrees to pay another a sum of 
money for his services in bringing about a marriage). Bets once 
paid cannot be got back. But the sap1e rule is not applied where 
money has been deposited with a stake-holder to abide the result 
of a wager: the depositor, who has lost, may reclaim his deposit at 
any time before it has been paid over to the winner. Nor is the rule 
applied where the illegal purpose has as yet been in no way carried 
out (as in the case of a transfer of p~pperty with a view to 
defrauding creditors), or where the,party whodaims to recover is 
the less guilty of the two (such as a tenant who has paid 'key
money', the exaction of which is illegal under the Rent Acts, for 
the lease of a ßat). In a case decided in 1978 a woman in England 
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~ad paid out 1:9,400 for the purchase of a hause in Spain, but bad 
madven:ently failed to obtain the Treasury permission necessary 
at that llme under exchange controllegislation to remit money to 
persans abroad. The vendor had no good title to the hause 
concemed, and thus was guilty of fraud. The court therefore 
decided that the fact tbat the plaintiff had not deliberately broken 
the law was sufficient to allow her to recover the money she had 
paid. 

10. LIMITS AND EXTENSIONS OF CONTRACTUAL RIGHTS 
AND DUTIES. The rights and duties under a contract are in the 
first instance, limited to the parties to it. If A promises a 'sum of 
money to B, no one but A is liable, and no one but B can claim. 
Even if the ~romise is made by A to B that A will pay C, C 
acqwres no nghts; the fact that C would benefit if the contract 
were performed will not alter the situation. But this limited 
operation of contract may be extended in various ways. Wehave 
al~eady seen that a contract made by an agent may place the 
prmCipal m the same position as if he had bimself made the 
contract. So, too, rights under a contract, in so far as they arenot 
of too personal a nature, may form the subject of an assignment or 
trust which will enable the assignee or beneficiary to enforce 
them. Such rights and the corresponding obligationswill also pass 
upon the death of a contracting party to his representatives. 

A glaring anomaly was corrected in 1957. The Hause ofLords 
by a decision in 1906, pushed the rule of rigid privity of contrac; 
to extreme lengths, by holding that if a Iandlord promises bis 
tenant torepair the hause, and for default of repair a visitor to the 
hause is injured, the latter will have no claim against the landlord. 
But this decision was reversed by the Occupiers' Liability Act 
1957, the provision of which has now been replaced by the still 
stronger Defective Premises Act 1972. The position now is that 
where a Iandlord is under an obligation to his tenant to maintain or 
repair the premises, or else has a right to enter andrepair but no 
obligation to do so, he owes to those whose persans and goods are 
la':"fully on the premises the same duty, in respect of dangers 
ansmg out of his failure to fulfil his covenant, as if he were 
occup1er, and the persans or goods were on the premises by his 
mvnat10n or permission. This duty of care is also owed to all who 
might reasonably be expected to be affected by defects in the 
pretnlses, such as passers-by or neighbours. " 
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The ·benefit and burden of covenants which 'tauch and 
concern' land are in many cases treated as annexed to proprietary 
interests in the land, and pass or 'run' with them. The application 
of this principle to the covenants in leases has already been 
mentioned (p. 80--1). In the case of sales of land the benefit of 
the vendor's covenants for title 'runs' with the land purchased. So, 
too, the benefit of covenants, and even of less formal agreements, 
between adjacent owners relating to the erection of buildings or 
the use of land may pass with the land for the benefit of which 
they are entered into. The burden of such covenants or 
agreements will, however, bind a subsequent owner only if the 
obligation is negative-e.g. a covenant not to build a hause worth 
less than B(),OOO, but not a covenant to build a hause of that 
value-and even so it will not bind a purchaser for 'money or 
money's worth' of a legal estate, unless the covenant was duly 
registered as a land charge. 

The Resale Prices Act 1964 in effect re-establishes the old 
Common Law rule (which had been altered in 1956) that a 
restrictive covenant with regard to goods cannot bind a third 
party as to the price at which he sells those goods, though there is 
provision for the resale prices of some goods to be- exempted by 
the court in certain cases from this rule. Similarly, the decision of 
the Privy Council in a case of 1926, that if A charters B's ship, and 
B sells the ship to C, who has notice of A'sEharter-party, C will be 
bound to Iet A have the ship according to-its terms, has been 
disapproved by a High Court Judge in 1958. 

During the past twenty years, there have been several attempts 
by the Government, under temporary statutory authority, to curb 
increases in the price of goods and of wages, by providing, inter 
alia, that a contracting party may safely disregard any term in a 
contract providing for such an increase, and by prohibiting 
certain increases. But no formula has yet been found for generally 
acceptable permanent legislation on the subject. 

11. NEGOTIABLE INSTRUMENTS. Negotiable instruments, 
which include hills of exchange, cheques, and promissory notes, 
were transferable hy the custom of merchants, and their transfer
ability has lang been recognized by our courts. To take the most 
familiar example, a cheque is an order for payment of money on 
demand, drawn on a banker, and expressed to be payable either 
to bearer or to a named person or bis order. As between the 
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drawer and the payee it is a promise by the former to pay money 
to the latter. If it is payable to bearer, the rights of the holder may 
be transferred by him by merely handing over the cheque. If 
payable to order, the payee can transfer his rights only by 
endorsement, i.e. by signing his name on the back. If he so signs 
wllhout more, the endorsement is said to be in blank, and the 
cheque becomes payable to bearer. He may, however, make a 
special endorsement, i.e. order payment to some other named 
person who must again endorse. When a cheque is transferred, 
whether by dehvery or endorsement, it is said to be negotiated, 
and negotiation is a kind of transfer which differs in important 
respects from the ordinary assignment of a contractual right. In 
the first place, any holder of a cheque to bearer-even a thief-can 
give a ?ood title to one who takes from him for value and in good 
fanh; 11 passes like money. In the second place, a transfer by 
endorsement gives a good title to the endorsee who takes in good 
faith and for value, free from any defences on the ground of 
fraud, duress, or illegality, which might have been available 
against the endorser, except that a holder who is shown to have 
been a party to such fraud, duress, or illegality cannot recover. 
Further, we may notice that the rule as to consideration receives 
considerable modification in respect to negotiable instruments. A 
cheque given gratuitously, it is true, creates no rights between the 
drawer and the payee if the former can prove the absence of 
consideration. But a subsequent holder who has given value for it 
Is m as good a position as if value had been given by the original 
payee, and a gratuitous transferee from the holder for value is in 
an equally good position. It may thus come about that a holder 
who has given nothing for a cheque can successfully sue a drawer 
who has received nothing: itis sufficient that once in the cheque's 
career value has been given. It is presumed in favour of a holder 
in due course that Value has been given; but if once it is shown 
that the drawing or negotiation has been effected by fraud 
duress, or illegality, the burden is shifted on to the shoulders of 
the holder, to prove that subsequently value has in good faith 
been given. 

12. BREACH OF CONTRACT. Any failure to perform what is 
promised is a breach of contract, which will give the injured party 
the nght to bnng an action in which he will recover damages. In 
general, damages will be of such amount as to place him, so far as 
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money can do it, in the same position as if the contract bad been 
performed-subject, however, to the rule that damages arenot to 
be given for Iosses of an extraordinary kind, such as the parlies 
could not be presumed- to have contemplated at the time of 
entering into the contract: e.g. a purchaser of goods who, 
unknown to the seller, has agreed to sell them again at a !arge 
profit, is not entitled, if the seller fails to deliver, to charge him 
with the loss of profit, but only with the difference between the 
contract price and the price at which other goods of the same kind 
might have been bought in the market when the breach 
occurred. In some cases the damages allowed by law are merely 
nominal: for instance, for failure to pay a debt at the time agreed, 
nothing beyond the amount of the debt i tself can in most cases be 
recovered. On the other hand, in the case of breach of promise of 
marriage, damages used to be given as compensation for injured 
feelings. In an age of growing sexual equality this was clearly out 
of line with modern needs, and so breach of promise of marriage 
was abolished as a cause of action in 1970. A contract sometimes 
provides that a certain sum shall be paid on breach, and rules 
have been laid down for determining whether such a sum is to be 
deemed a penalty, i.e. a sum which bears no reference to any loss 
which may be suffered, recovery of which will be refused, or is 
Iiquidated damages, i.e. represents a prospective assessment of 
the probable loss, and can be recovered. The decision will turn 
only to a slight extent on the question whether the expression 
'penalty' or 'liquidated damages' has been used in the contract. 
Under the Industrial Relations Act 1971, as subsequently re
enacted, an employee may obtain compensation in proceedings 
before an industrial tribunal where he has been unfairly dismissed 
by his employer. 

Negative duties under a contract may also be enforced by 
means of an injunction, an order of the court forbidding the doing 
of an act. In certain cases a positive duty may be enforced by 
order for specific performance, a remedy which "is almost 
confined to contracts for the sale or conveyance of interests in 
land, and for the transfer of other property which is eilher unique 
or so rare that damages would be an inadequate remedy. The 
court has a discretion in granting an injunction and an order for 
specific performance, and ih exercising the discretion will have 
regard to all the circumstances of the case, andin particular to the 
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conduct of the party asking for it. Non-compliance with an order 
of eilher kind will be punished by imprisonment. 

In modern business practice it has been common for those who 
sell or hire out goods to seek to Iimit or exclude their common Iaw 
liability for negligence by means of a term in the contract to that 
effect: This inevitably'· places a purchaser or hirer at a disadvantage, 
especJal!y where the party attempting to reduce his future 
liabilities holds a vinual monopoly in the provision of the goods 
sought, e.g. a motor vehicle manufacturer or a nationalized 
service industry. In a nurober of decisions in this century the 
courts have nullified many of the intentions behind 'exclusion 
clauses' in contracts by ho1ding that some act or omission is a 
fundamental breach of the contract not covered by the clause in 
point. And now, by the Unfair Contract Terms Act 1977, it is 
provided that liability for negligence in respect of death or 
personal injuries cannot be excluded at all by contract, and that 
such liability in respect of other lass or darnage can only be 
excluded or restricted in so far as the term in the contract sarisfies 
the lest of reasonableness. In order to satisfy this latter test a 
term must be fair and reasonable having regard to the circum
stances known to the panies at the time when the contract was 
made. 

13. THE TERMINATION OF CONTRACTUAL RIGHTS AND 
LIABILITIES. Besides the fact that the rights and duties which . 
arise under a contract come to an end when they are satisfied by 
performance, we may notice that a contract will often expressly 
provide that its force shall cease upon the happening of a specified 
event. 

Further, it may appear from the terms of a contract that the 
parlies contemplated the continuance of a state of things as the 
basis of it, and in such a case the obligations of the contract will 
cease as from the time when that state of things ceases. Contracrs 
for personal service are thus dependent on the continued Iife and 
health of the person who has promised his services, and as a rule 
on the life of the employer. The principle was pushed to great 
lengths in the case of contracts for seats to view King Edward 
YII's Coronation, which was postponed through the King's 
illness; and its application presented many problems during the 
wars of 1914-18 and 1939-45, and as a result ofthe Suez Crisis in 
1956. 
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The failure by one pany to perform his obligations under a 
contract does not necessarily release the other; but it may do so 
where a condition to this effect is expressed or can be implied in 
the contract; where the failure amounts to a complete repudiation, 
or renders it impossible for the other to perform; or where it is so 
complete as to deprive the other of the whole substantial benefit 
of the contract. 

An impossibility of performance created by a change in the law 
puts an end to duties under a contract. Other cases in which it is 
said that impossibility arising after the making of a contract puts 
an end to it seem to fall under the principle above stated, which 
applies where the parlies have contemplated the Continuance of 
some state of things as the basis of it. 

The panies may agree after the making of a contract, and even 
after its breach, to put an end to their rights and Iiabilities. Such 
an agreement is governed by the ordinary principles relating to 
the formation of contracts. It follows that where there are 
outstanding liabilities on both sides, a mutual discharge is good in 
whatever form it is made, because the discharge which each gives 
is a consideration for the discharge given by the other; where 
there is a liability on one side only, the other can give up bis rights 
only by deed, or in return for some new consideration. If the right 
which is to be discharged is a right of action for breach of 
contract, it is said that the consideration must be a performance 
and not merely a promise, and the right is then said to be 
discharged by 'accord and satisfaction'. The Iimits of this rule are 
obscure, but it seems clear that for the purpose of it the execution 
of a negotiable instrument is a sufficient performance. 

The right of action for breach of contract lapses six years from 
the breach, in the case of a simple contract; in the case of 
contracts under seal, and in that of claims for money seenred by 
deed upon land, the period of Iimitation is twelve years. The right 
of action for a debt may be kept alive or revived by apart payment 
or payment of interest, or by a written promise of payment or 
acknowledgement signed by the debtor. The period then begins 
to run afresh from the date of the payment or writing, provided 
that the payment or acknowledgement was made before the 
normal lintitation period had expired. But it is impossible to 
reopen an expired Iimitation period by acknow~edgement or part 
payment. · 


