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The Swiss reorganization law1 does not meet the demands of a modern reorganization
law in many respects. A radical reform is overdue. Below, some basic considerations
about the legal purpose of a reorganization law and the goals of a future reformation
are taken into account.2

I.

MODERN REORGANIZATION LAW

A. Legal Purpose
Looking into the reorganization law induces us, first of all, to question whether the
policy of law demands a reorganization law and, if so, what its legal purpose should
be. The main issue of these considerations is whether a company’s bankruptcy and liquidation – as a painful, but inevitable consequence of the market based mechanisms –
or its reorganization is the more reasonable solution in terms of economic and social
policy. In order to discuss this issue it is necessary to contemplate it from two different
points of view:
On the one hand, bankruptcy is the legal enforcement measure by which unprofitable
companies are liquidated, thus freeing the economy from these harmful elements. In
doing so, bankruptcy serves the efficient allocation of resources in the economy. The
allocation function ensures that the resources of the economy are allocated to companies that make the best use of them. Furthermore, bankruptcy not only assumes the liability, but also has, through threat of sanction, a preventive influence on debtor’s behavior before bankruptcy. This legal enforcement should strengthen the creditors’ expectations that the debtor would meet its obligations. Thus, it offers an incentive for
the creditors to give (more) credit. From this point of view, a “debtor friendly” reorganization law can provide incentives that adversely affect the economy.
On the other hand, a company’s bankruptcy and liquidation normally causes high costs
to the economy. The transition from a running company to mere assets typically involves a substantial loss of value. Moreover, employees, suppliers, and customers de1

Swiss legislation provides two instruments for the reorganization of financially distressed companies: The
composition proceedings to avoid compulsory liquidation of an estate (Nachlassverfahren, procédure concordataire) according to article 293 seqq. Debt Enforcement and Bankruptcy Law, hereinafter DEBA, and the grant
of a stay of bankruptcy proceedings (Konkursaufschub, ajournement de la faillite) according to article 725a
Code of Obligations, hereinafter CO. The CO encompasses Swiss corporation law. In this article, the term
“Swiss reorganization law” comprises these two instruments.
2
We do not have extensive footnotes with proofs of the statements made.
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pend on the company for their subsistence or financial prosperity. They all stand to
suffer from the collapse of the company.3 These additional losses to the economy have
to be taken into account in order to attain allocative efficiency. Liquidation doesn’t always result in efficient allocation of resources. In fact, a more efficient allocation of
resources can be achieved by reorganizing the company.4
Concerning the prevention of frivolous running into debt, it is important to notice that
threat of bankruptcy often fails to have its intended preventive effect. The preventive
effect is based on the assumption that those who manage the company are also the
company’s owners. Indeed, there are many sole proprietorships in the Swiss economy.
However, most of the major enterprises with a large damage potential are incorporated
companies. In all these companies, ownership and management are separated with the
consequence that bankruptcy all too often affects innocent people. Moreover, it must
be pointed out that economic progress depends on the willingness to take extended
risks.
In our opinion, the reasons backing the need of a reorganization law prevail. Therefore, it is the responsibility of a progressive legal system to offer financially distressed
companies an up to date reorganization procedure as a real alternative to bankruptcy.
In doing so, the legal purpose should not be to avoid bankruptcy at any price, but to
achieve a “symbiosis” between reorganization and bankruptcy. Each individual case
should be analyzed as to whether reorganizing the company makes sense from an economic point of view. At the same time, the reorganization procedure has to be implemented in such a manner that the going concern is kept.

B. Going Concern
1.

Current Law

Under the current Swiss reorganization law, the board of directors of a company is de
facto not able to file for reorganization bankruptcy until the company’s liabilities exceed its assets.5 But by that time, a company is normally no longer financially able to
3

A “snowball effect” is often observed when major companies collapse. They are “too big to fail”.
If inappropriate management is the main cause of the company’s crisis, it does not seem reasonable and efficient to immediately liquidate the company. First, the management should be replaced.
5
This trigger mechanism for reorganization proceedings is regulated by article 725 para. 2 CO. According to the
current law a debtor can file for composition proceedings at any time (cp. article 293 DEBA in conjunction with
article 295 para. 1 DEBA). But, the court is not able to grant this petition before the company’s liabilities exceed
its assets. The granting of a petition would deprive the shareholders of their power too early since they don’t
4
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continue its business.6 Maintaining the ability to remain in business requires earlier
initiation of reorganization proceedings. Reorganization proceedings should be initiated at a time when there are still enough equity capital and liquid assets to maintain
the business operations.

2.

Early Warning System

For this purpose, the current trigger mechanism that the company’s liabilities have to
exceed its assets, should be complemented by an early warning system based on equity
ratio and liquidity ratios. Liquidity squeezes are critical for a going concern: When the
ability to pay in the foreseeable future is not guaranteed, the going concern is compromised as well.7 Furthermore, in every commercial activity an adequate amount of
equity capital is needed to be able to provide the company with the necessary working
funds and to cover loss. Therefore, liquidity ratios and an equity ratio are suitable indicators for a financial crisis in any company.8 Moreover, for every commercial activity
there are empirical ratios concerning both indicators, which can be consulted.9
In view of companies’ diverse economic circumstances and their fluctuating need for
liquidity and equity capital depending on the sector and the stage of development, concrete legislative regulation is not appropriate.10 Instead, for flexibility, companies decide themselves on the adequate ratios, suitable for their business. To maintain transhave any rights in reorganization proceedings. The shareholders’ deprivation is not justified as long as the company is able to pay and its liabilities do not exceed its assets.
6
The current law allows the board of directors to wait until it is too late for reorganization of the company.
Therefore, almost all composition proceedings under DEBA end in liquidation, or the composition plan is used
to liquidate the business instead of reorganizing. The liquidation of a business results in a dramatic decrease in
the assets’ value because in most practical cases it is inevitable that the assets are divided up into pieces.
7
As a suitable liquidity ratio the cash flow is to be taken into consideration. Cash flow analysis is a crucial tool
for measuring insolvency. A company with a sustained negative operational cash flow cannot create enough liquidity from the ongoing business operations. The company is unable to pay due debts without additional external finance. See JOSEF SCHWARZECKER/FRIEDRICH SPANDL, Krisenmanagement mit Kennzahlen, Wien 1996, p.
49 and p. 56.
8
The newer Austrian Reorganization Law (Unternehmensreorganisationsgesetz [URG], in effective since 1997)
works, in addition to a notional time of debt redemption, with an equity ratio regulated by the law, however, in
order to forecast insolvency (cp. § 22 para. 1 subsec. 1 URG in conjunction with §§ 23 and 24 URG). See for an
introduction in the Austrian insolvency law MARKUS DELLINGER/PAUL OBERHAMMER, Insolvenzrecht, 2. edition, Wien 2004, § 849.
9
Concerning an equity ratio see PETER BÖCKLI, Revisionsfelder im Aktienrecht und Corporate Governance,
ZBJV 138 (2002) 11, p. 709 seqq., p. 725.
10
This fundamental conclusion is confirmed by animadversion on the Austrian Reorganization Law and the equity ratio therein regulated (cp. footnote 8). See HERBERT HOCHEGGER, Die Unternehmenssanierung im Spannungsfeld zwischen gesetzlicher Regelung und Eigeninitiative (-Verantwortung), in: Unternehmenssanierung,
DACH, Europäische Anwaltsvereinigung (editor), volume 9, Köln/Zürich/Wien 1998, p. 73 seqq., p. 83 seq.
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parency, they should write them in the articles of corporation. In doing so, it is up to
the shareholders to decide whether to establish such a system.11 This option is justified
by the fact that an early warning system can have momentous consequences on the future of the company, and thus on the shareholders’ interests. The system allows the
board of directors to file for reorganization proceedings with direct consequences on
the shareholders’ interests before the company’s liabilities exceed its assets. Considering this fact, even the creditors’ interests do not justify the legal duty to establish an
early warning system. Furthermore, it should be taken into account that the institution
of such a system is in the interest of the shareholders as well. The owners acquire an
additional instrument for monitoring the management’s performance. This allows them
to exercise their membership rights earlier than today in an emergency.
Assuming the shareholders have decided to establish an early warning system, the
board of directors is the body qualified to select and determine in detail the expedient
liquidity and equity ratios in the company’s articles of corporation. It has, due to its
duties, the required know-how as well as the specific knowledge of the company and
its line of business.
This proposition given above may be outlined by the following: The statutory power is
conferred at the shareholders’ meeting to enable the board of directors to write down
the suitable liquidity and equity ratios in the company’s articles of corporation. In doing so, the board of directors is responsible for the appropriate selection of the ratios,
taking into consideration the specific economic circumstance of the company and its
line of business.

3.

Initiation of Reorganization Proceedings

As mentioned above, an early warning system can form a trigger mechanism to file for
reorganization proceedings in good time. However, there is no incentive for the board
of directors to file for.12 Therefore, the board of directors should be legally obligated to
take care of the going concern. It must take action at the very moment when the requirements for the continuation of business, i.e. equity capital and liquidity, will not be
met in the foreseeable future.
11

Besides, making modifications of the articles of corporation is a non-transferable power of the shareholders’
meeting according to article 698 para. 2 subsec. 1 CO.
12
Since filing for reorganization proceedings has momentous consequences on the future of the company and
thus on the shareholders’ interests, the board is hesitant to file for. Moreover, in order to avoid a damaged
reputation, it will try to avoid reorganization proceedings as long as possible.
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As a consequence, the board of directors has to be able to file for reorganization proceedings under judicial protection at the time when the going concern is no longer
guaranteed in the foreseeable future.13 The court must have the power to grant the petition for reorganization proceedings as soon as the board of directors of a company
substantiates by prima facie evidence that the going concern is compromised in the
short to middle term. The opening of reorganization proceedings does not require the
company to be insolvent. Moreover, its liabilities do not have to exceed its assets.
According to the current law, the injunction that stops foreclosure, garnishments, and
collection activity against the debtor does not automatically go into effect when the petition is filed.14 The injunction, also called stay, has to be granted by the court. This
procedure can take several days. During this period of time the debtor is generally not
able to keep his business alive, at least in lines of business which need many liquid
funds. The reason for this is that the filing for reorganization proceedings publicizes
the financial distress of the company. This publicity typically causes additional cash
flow problems. In order to remove this risk for the going concern, the stay of creditor
actions against the debtor should automatically be effective at the moment the petition
is filed.15

C. Corporate Governance in Reorganization Proceedings
Good corporate governance is a deciding factor for successful reorganization proceedings. What legislation can and should provide, to ensure good corporate governance in
reorganization proceedings, is the subject of this section.

13

In certain circumstances, a legal duty to initiate reorganization proceedings can be opposed to the duty of the
management to attend at the best possible rate to the interests of the company (cp. article 717 para. 1 CO). Therefore, the board of directors should not be legally bound, but entitled to file for reorganization proceedings. File
for reorganization proceedings has to become a real action alternative in a company’s crisis. Obviously, it is possible that the board of directors misuses this right. But, it has to be taken into consideration that the sword of
Damocles of bankruptcy still overhangs the responsible persons. In addition, the management will try to avoid
reorganization proceedings as long as possible in order to beware of a tattered reputation.
14
Cp. article 293 para. 3 DEBA and article 295 para. 1 DEBA. Concerning the creditor actions which are not
stopped by the stay, cp. article 297 para. 2 DEBA.
15
See ISAAK MEIER, Chapter 11 im Vergleich mit dem schweizerischen Nachlassverfahren, in: Private Law in
the International Arena, Liber Amicorum KURT SIEHR, JÜRGEN BASEDOW/ISAAK MEIER/ ANTON K. SCHNYDER/TALIA EINHORN/DANIEL GIRSBERGER (editor), The Hague/Zürich 2000, p. 445 seqq., p. 454 and p. 460.
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1.

Decision Makers

In a corporation, fundamental decisions are made by the shareholders. Transferring the
decision-making power from the shareholders to the creditors is not justified as long as
the corporation is solvent and has no excess of liabilities over assets. Therefore, if the
reorganization proceedings are instituted while the company still has liquid funds and
equity capital disposable, the shareholders have to participate in the corporation’s decision-making process during reorganization proceedings. Shareholders and creditors
have to make fundamental decisions such as voting on the reorganization plan.
As a consequence, there are two categories of decision makers within a modern reorganization procedure.16 The shareholders could be involved in the decision making
process by judicial arrangement: The court allocates shareholders and creditors to
groups with similar interests. Within these groups, they vote on the plan and other
relevant matters.17

2.

Corporate Management

a)

Management’s Duty

In reorganization proceedings, much more than in any other situation, the qualified and
coherent conduct of business is a question of survival. The management has the required know-how and experience as well as the specific knowledge of the company, its
collaborators, its sector of activities, and its stage of development. Therefore, the present management should remain in charge of the conduct of business during reorganization proceedings. However, in some cases total or partial replacement of the management body is needed, in order to avoid keeping detrimental conduct of business. In
other cases the engagement of persons with experience in reorganization or other experts can be recommended. In these cases, it is a moot point how, and especially by
whom, these persons should be appointed or dismissed.
On this matter, we have to distinguish between appointment or dismissal of members
to the board of directors and members to the executive management. Concerning the
board of directors, every creditor and shareholder, as well as the trustee18 should have
16

Whereas, the current law provides only one category of decision makers at any time: Until the commencement
of reorganization proceedings it is up to the shareholders to decide, after that, up to the creditors.
17
Cp. the similar procedure during reorganization under Chapter 11 of the U.S. Bankruptcy Code (Title 11 of the
U.S. Code).
18
By “trustee” is meant the Sachwalter according to the Swiss reorganization law.
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the right to request the appointment or the dismissal of members of this body. Since
appropriate management is of such importance for the success of reorganization, the
trustee and all parties in interest should be able to raise a motion at any time prior to
the confirmation of the reorganization plan. The power to appoint or dismiss should be
given to the court. The competence of the court can guarantee efficient proceedings as
well as the neutrality of the decision, which helps its acceptance. For practical reasons,
the trustee nominates some eligible persons for election. Moreover, the right of nomination should be accorded every creditor and shareholder.
Concerning the executive management, the board of directors should have the statutory power to elect and to dismiss these members during reorganization proceedings.19
In doing so, the exclusive power makes the board’s sphere of responsibility coincide
with its sphere of influence.20

b)

Role of Trustee

The rapidity and quality of decision-making is essential in the reorganization of a
company. Efficient continuation of business requires a clear separation of the powers
assigned to the management and the trustee. The court should assign neither strategic
nor executive functions to the trustee.21 The exclusive power to conduct business has
to be assigned to the management. This exclusive power avoids negative redundancy
in the decision-making process and ensures conduct in the general interest.22 Furthermore, it draws a clear dividing line between the sphere of responsibility of the management and the trustee.23
The trustee is responsible for supervising the management in general, and monitoring
the compliance of the management with the plan of reorganization and with the law.24
19

This regulation corresponds with article 716a para. 1 subsec. 4 CO.
Concerning its responsibility, cp. article 754 para. 2 CO.
21
According to the law in force, the court is entitled to delegate strategic and executive functions to the trustee
(cp. article 298 DEBA). The legal purpose of this provision is to enable the court to stipulate, in each individual
case, the scope of the trustee’s power to conduct business. In particular, the goal is to avoid ongoing detrimental
conduct of business by an unqualified management. But this problem can and should be resolved by the power of
the court to appoint and dismiss members of the board of directors (cp. above I.C.2.a).
22
Normally, the trustee doesn’t have the required know-how and experience in the field of business of the company. The trustee always has a handicap compared with the management, and is hardly able to effectively direct
the management. Furthermore, the trustee is caught between protection of interests of the company and the creditors.
23
In doing so, the exclusive power makes the management’s sphere of responsibility coincide with its sphere of
influence.
24
Cp. concerning the law in force article 295 para. 2 subsec. a DEBA, article 298 para. 1 sentence 1 DEBA.
20
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Due to this crucial function the trustee should be independent and therefore, not be involved in management. In a situation in which many creditors are disappointed in their
expectations, the aspect of independence shouldn’t be neglected.25 However, the independence is not endangered when the trustee cooperates with the board of directors in
the preparation of the reorganization plan. On the contrary, it is a good opportunity to
present the concerns of the creditors early in the process and prevent unnecessary loss
of time.

3.

Excursus: Competence of the Court

The reorganization procedure runs under judicial protection. In order to implement a
balance of interests between creditors and shareholders, the powers of the court should
be extended. Particularly, it must have the power to confirm a reorganization plan
notwithstanding the vote of the creditors and the shareholders, if the plan is fair, represents the best solution for the parties in interest, and its accomplishment seems to be
likely.26
A reorganization procedure makes high demands on the court. It has to decide on legal
as well as economic matters competently and quickly. Since such procedures are rare,
the competent courts often don’t have the required knowledge. Therefore, the competence to administrate these procedures should be given to a few courts in order to implement the modern reorganization law in an optimal way.

D. Financing of Going Concern
For successful reorganization, it is essential that legislation makes it easier for companies to procure the working funds required for the going concern.27 However, current
Swiss legislation does not comply with this requirement. According to the Swiss Debt
Enforcement and Bankruptcy Law, the court is entitled to confirm the reorganization
plan only if the statutory requirements are fulfilled. These requirements are as follows:
The performance of the reorganization plan, the complete settlement of the privileged
25

This is especially important regarding the trustee’s investigation into whether the management is made responsible. The independent performance of this investigation is hardly feasible if the trustee cooperates with the management.
26
Whereas the Swiss reorganization law in force requires that at least one-third in number of the creditors which
hold at least three-quarter in amount of the allowed claims has to consent to the reorganization plan so that the
court is entitled to confirm the plan (cp. article 305 DEBA).
27
This is the more important as the adverse publicity created by the company’s financial crisis typically causes
additional liquidity requirements.
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claims, as well as the obligations contract during the stay with the approval of the trustee must be sufficiently secured. In most cases they are secured by cash deposit or by
means of a bank guarantee. As a result of these security rights, urgently needed working funds are pledged as security and are no longer available for reorganization of the
company. That can strongly compromise the success of reorganization. The interest in
successful reorganization should however prevail over the indemnity of the creditors.
For this reason, the provision of security should be abolished. The court should be able
to confirm a reorganization plan if the plan is likely to be accomplished during the
scheduled time. In addition, the complete settlement of the privileged claims as well as
the obligations contract during the stay must also seem likely.28 Thus, essential working funds would be available for reorganization.

II. CONCLUSION
Modern reorganization law has to meet different interests, and at the same time be
practicable and efficient. In view of these requirements, the postulated reform of the
Swiss reorganization law is a great challenge, which nevertheless requires our every
endeavor. Successful reorganization proceedings are not only in the interest of companies, shareholders and employees, but also in the interest of creditors and the public.
Thus, the reform would contribute to greater acceptance of the economic system.

28

Cp. ISAAK MEIER, Chapter 11 im Vergleich mit dem schweizerischen Nachlassverfahren, in: Private Law in
the International Arena, Liber Amicorum KURT SIEHR, JÜRGEN BASEDOW/ISAAK MEIER/ ANTON K.
SCHNYDER/TALIA EINHORN/DANIEL GIRSBERGER (editor), The Hague/Zürich 2000, p. 445 seqq., p. 458.
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